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The Corporation Trust system of statutory 
representation for a lawyer's client is equipment, 
in effect, for saving detail and preventing over- 
sights. Instead of client's agents for service 
of process being designated and kept track of 
singly, with the Corporation Trust system one 
set of instructions from the lawyer tokes core of 
it all—ond for good. Instead of the poinful 
detail of digging ovt and assembling all the 
conditions and provisions necessary before work 
can be started on any state report to be filed 
or tax to be paid, with the C T system the found- 
ation detail is laid on the lawyer's or tox man's 
desk ready for use: Notification Bulletins to give 
dates, places, conditions to be watched over; 
Corporation Tax Service, State and Local, to give 
complete text of law, regulations, opinions, etc.; 
and a simple, clear reference system linking the 
two together. Porticulars explained to any 
lawyer, without obligation, by nearest C T office. 
















Our Cover—General John Brown 
Gordon, of whom Judge Thomas 
Goode Jones said, “He had the sub- 
lime faith of Jackson, the sound judg- 
ment of Johnston, the steadfastness 
of Longstreet or Cleburne, the genius 
of Forest, the boldness and dash of 
Stuart, the intensity of Early or Davis, 
and was as unselfish and pure in 
thought as Lee,” appears on our 
cover this month. 

As a statesman, General Gordon 
earned as high praise as he did as a 
soldier. He served one term in the 
United States Senate, and although 
re-elected resigned a year later. He 
served two terms as Governor of 
Georgia. 

The picture used on the cover ap- 
pears as a frontispiece in Gordon's 


Reminiscences of the Civil War, pub- 


lished by Charles Scribner in 1903. 


Meeting of House of Delegates—The 
proceedings of the mid-year meeting 
of the House of Delegates are record- 
ed in this issue. The highlight of the 
three sessions was the memorable dis- 
cussion of a bill proposing standards 
of fair administrative procedures. 
The bill, approved by the House 
without a dissenting vote, is printed 
in this issue on pages 226-230. 


Wagner-Murray Bill—There is pend- 
ing in Congress legislation intended 
to provide better medical and hospit- 
al care for our people. For that ob- 
jective—better health—the medical 


profession is the stanchest supporter. 
For it doctors risk their health and 
lives. Quite commonly they receive 
no remuneration; they do not even 
send the patient a bill. We wish to do 





IN THIS ISSUE 


our part in support of a sister pro- 
fession which we honor. The problem 
involves federal and state responsibil- 
ities and their allocation; it involves 
the economics of social insurance 
plans; it may involve regimentation 
as against individual choice. This is 
what Mr. Justice Hotmes called an 
interstitial field. No editorial on this 
vital subject appears in this issue be- 
cause it demands and is entitled to 
the considered opinion of the Board 
of Editors, whose next meeting has 
been called for May 7, but the dis- 
cussion in the House of Delegates 
appears on pages 198-199. 


New Department—The Board of Edi- 
tors is initiating in this issue a de- 





ANNUAL TOPICAL INDEX. 


In Volume 62 of the American 
Bar Association Reports there was 
printed a complete index of sub- 
jects dealt with in the first 23 
volumes of the JouRNAL. In 
Volume 65 of the Reports and 
subsequent volumes, topical in- 
dexes of Volume XXIV of the 
Journat and of each succeeding 
volume, have been printed. Re- 
prints are available at $1 each of 
the topical index of the first 23 
volumes. 











partment, “The Practising Lawyer’s 
Guide to Current Law Magazines,” 
which we hope will be useful to our 
members. If any of our readers have 
suggestions to make for improvement 
of this department, we shall welcome 
comment. 





Reviews of Supreme Court Decisions 
—J. I. Case Co. v. NLRB: The Su. 
preme Court modified an order of 
the Circuit Court of Appeals, Seventh 
Circuit, to make it clear that the au. 
thority of the Board was limited to 


interference with individual con. 
tracts of employment, only to the ex. 
tent to which those contracts fore- 
stall or interfere with collective bar- 
gaining. 


Order of Railroad Telegraphers v. 
Railway Express Agency, Inc., pre- 
sents similar questions of labor law 
under earlier statutes, and so far as 
the conflict between individual and 
representative contracts was involved, 
the conclusion was similar to that an- 
nounced in J. J. Case Co., supra. The 
separate question was the inappli- 
cability of state statutes of limitations. 


Hecht Co. v. Bowles, Price Admin- 
istrator, should be read intently by 
everyone interested in price regula- 
difficulties in 
involved, 


tion. It reveals the 
which business 
notwithstanding earnest efforts to 
comply with price regulating statutes 
and orders. It points out the methods 
by which efforts to obey the law en- 


title innocent transgressors to immu- 


becomes 


nity. 


Stark v. Wickard deals with price 
regulations under the Agricultural 
Marketing Agreement Act. The point 
of greatest present importance is the 
liberal extent to which the prevailing 
opinion sustains the right of judicial 
review of administrative orders. The 
earnestness of the dissent makes more 
clear the trend of the majority to 
wards the assimilation of administra 
tive and judicial procedure. 
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HOUSE OF DELEGATES OFFERS A BILL FOR 


FAIR ADMINISTRATIVE PROCEDURES 


AAS ee a dissenting vote, by questioning and debate upon of the House. When full discussion 
the House of Delegates ap- some of its salient features. Altogeth- -had been had, the vote upon the 
proved on February 28 a comprehen- er the session constituted one of adoption of the resolutions for ap- 


sive bill to improve the administra- 


tion of justice by prescrib- 
ing fair standards of proce- 
dure by federal administra- 
tive agencies in their exercise 
of fact-finding and quasi- 
judicial functions affecting 
the rights of persons and 
property. Outstanding fea- 
tures of the well-considered 
measure are its requirements 
for full and impartial hear- 
ing and its safeguards against 
arbitrary and unauthorized 
administrative action. In 
offering the bill for th con- 
sideration of those dealing 
with the subject in the Con- 
gress, the House of Delegates 
pledged the active support 
of the Association to its en- 
actment, and appealed for 
the cooperation of all citi- 
zens in behalf of the early 
adoption of the needed re- 
forms. 

This action was taken at 
the mid-year meeting of the 
House in Chicago. It was 
the sixteenth meeting of the 
House, its eighth in mid- 
year. The attendance of ac- 
credited members of the rep- 
resentative House was 155. 
Every state was represented 
by one or more delegates, in- 
cluding the District of 
Columbia and the Terri- 
torial Group (delegate from 
the Philippines). Forty- 
eight State Delegates, nom- 
inated by petition and 
elected by mail ballot by 
the members of the Associa- 
tion in their respective states, 
were in attendance. 

Action on the bill was 
Preceded by an extensive 
€xposition of the bill and 
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THE HOUSE OF DELEGATES 
ON FEBRUARY 28-29 


Approved after a memorable discussion a bill proposing 
standards of fair administrative procedures to protect 
citizens against arbitrary decisions by federal agencies 
(pages 185-193) 

Reaffirmed the Association's historic position in favor of 
broad and adequate judicial review of quasi-judicial 
determinations (page 193) 

Directed its Section of Taxation to undertake aggressive 
leadership in efforts to simplify the tax laws and tax 
returns (pages 239-241); took steps to see what can be 
done to lessen the preparation of complicated tox returns 
by unqualified persons (page 200) 


Authorized the creation of a representative special com- 
mittee of the Association to study and report as to the 
opinion of lawyers concerning the desirable structure 
of post-war organization of the nations for peace; 
declined to take action in favor of specific details at 
this time (page 237) 


Amended and clarified the Rules and Standards for Law 
Lists in several respects (page 196), and received an 
announcement by the Committee on Law Lists (page 
196), along lines important to members of the Associ- 
ation 


Approved a comprehensive report by a special committee 
directed by the House last August to study and report 
as to such parts of the Wagner-Murray bill (S. 1161) 
as are contrary to principles declared by the House 
against extensions of federal control of the medical 
profession, etc. (pages 198-199) 


Received a report as to surveys and plans in progress for 
the placement and otherwise meeting the needs of 
returning soldier-lawyers (page 194) 


Approved a survey and study as to the post-war needs 
in the field of legal education and admissions to the 
Bar (page 201), to assure against relaxing of stand- 
ards s 


Disapproved in principle the bills known as S. 890 and 
S. 1012 to extend the life of patents where substantial 
or prospective use has been prevented by war shortages, 
etc. (page 197) 


Reaffirmed the Association's stand against the bill known 
as H. R. 3672 for the immediate confiscation of private 
property of aliens (page 242) 

Received recommendations of specific steps for improving 
the economic condition of the Bar (page 199), and 
directed their further consideration and implementa- 
tion (pages 199-200) 


Disapproved the bills known as S. 975 and H. R. 2617 
and H. R. 2466 to amend the federal condemnation 
law (pages 237-239) 


Reiterated its approval and support of the bill (S. 895 
and H. R. 2140) for a Federal Correction Act (page 
242) 

Took various other important actions of which the details 
will be found in the report of the three sessions of the 
House proceedings, elsewhere in this issve. 








the most impressive in the history proval was unanimous. If any mem- 


ber of the House was in dis- 
agreement with this action, 
the dissent was not vocal. 


The proposed Act to pre- 
scribe fair standards of ad- 


ministrative procedure was © 


brought before the House 
of Delegates in a form fur- 
ther improved from that 
published in the January 
JourNAL (page 7). Sugges- 
tions received from bar 
associations and many law- 
yers were of assistance to the 
Committee on Administra- 
tive Law in perfecting its 
draft. The full text of the 
bill as approved by the 
House is published on pages 
226-230 of this issue. 


Declaration by the 


House as to Judicial Review 


As the measure is in form 
a general bill to prescribe 
standards of procedure for 
the many agencies withia 
its coverage, the scope and 
effect of its provisions as to 
judicial review were matters 
of particular concern to 
members of the House. That 
situation was met by the 
adoption of the following 
resolution which did not 
originate with the Commit- 
tee on Administrative Law 
but was acceptable to it, 
when reported favorably by 
the Committee on Draft: 
Resotvep, That while the 
House of Delegates heartily 
supports the proposed Ad- 
ministrative Procedure Act as 
submitted by the Committee 
on Administrative Law and 
strongly urges its enactment 
by the Congress at the earliest 
practicable time in order 
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to accomplish without delay the 
many substantial improvements which 
such a law would bring about, the 
Association at the same time adheres 
to and reaffirms its historic position in 
favor of a broad and adequate judicial 
review for the protection of the rights 
of persons and property when affected 
by quasi-judicial determinations made 
by fact-finding agencies; and the 
House of Delegates authorizes and 
directs that the Committee on Ad- 
ministrative Law, along with its sup- 
port of the bill now submitted, shall 
continue its studies and efforts to 
secure the enactment of other and 
additional measures for remedying 
administrative abuses, and particular- 
ly to formulate and support a suitable 
provision which, in addition to the 
grounds of judicial review provided 
for in the present bill, will assure a 
broader and more adequate judicial 
review. 

FuRTHER RESOLVED, That the Com- 
mittee on Administrative Law shall 
from time to time report to the House 
of Delegates or the Board of Gov- 
ernors its further recommendations 
to carry out the above-stated purposes 
of this resolution. 


Proposed Steps in 

Support of the Bill 

The action of the House thus 
made available to members of the 
Congress the considered judgment of 
the American Bar Association as to 
suitable provisions to be made ap- 
plicable to hearings and determina- 
tions by federal administrative 
agencies. The whole subject of curb- 
ing and correcting abuses in this 
field of law has been under active 
consideration in the Congress, and 
lively interest has been manifested 
in the Association’s proposals. In 
addition, President Henderson and 
the Committee on Administrative 
Law, under the instructions of the 
House of Delegates, will put forth 
every effort to obtain favorable con- 
sideration of the bill and enlist the 
militant support of state and local 


MEETING OF HOUSE OF DELEGATES 





bar associations, as well as of public 
opinion throughout the country. 

On March 2, Congressman Gwynne, 
of Iowa, a member of the Com- 
mittee on the Judiciary in the House 
of Representatives, introduced a bill 
(H. R. 4314) which would give effect 
to many of the Association’s recom- 
mendations in the form in which 
they were embodied in the earlier 
draft. The Gwynne bill is not the 
Association’s bill in the perfected 
form which was approved by the 
House of Delegates, but would ac- 
complish substantial steps in the 
right direction. 


Other Actions 
Taken by the House 
of Delegates 


Although the proposed Adminis- 
trative Procedure Act was the out- 
standing accomplishment of the 
1944 mid-year meeting, the House 
took action on many other matters 
of interest and importance to the 
profession and the public. With the 
aid of an improved form of calendar 
and procedure which stressed the 
matters for action and assured time 
for adequate debate upon them, the 
sessions were notable for the in- 
formed discussions of the submitted 
recommendations. 


The simplification of tax laws and 
tax returns naturally came to the fore 
at a meeting held on the last days of 
February. The contributions which 
the Section of Taxation has been 
making in that field were reported 
and approved, along with measures 
pending in the Congress to that end 
(H. J. Res. 211 and H. J. Res. 233). 
The House was of the opinion that 
the Section ought to take active and 
aggressive leadership for simplifica- 
tion. A resolution to that effect, ac- 
ceptable to the Section, was adopted. 














Committee To Study 

Structure of World Organization 

for Peace 

International law and the prob. 
lems of the post-war structure of 
world organization for peace were 
also the subject of an illuminating 
debate. The House had adopted last 
August the principles later enun- 
ciated in resolutions of the Congress; 
more specific plans for post-war or- 
ganization of the nations were sub- 
mitted for action. The House decided 
to create a special committee to study 
the details of such plans in all 
aspscts, and report its recommenda- 
tions to. the Annual Meeting in 
September, so that the considered 
opinion of American lawyers can be 
expressed on these all-important 
subjects. 

The House considered and ap 
proved the voluminous report of a 
special committee which it had 
directed last August to study and 
report on such parts of the Wagner- 
Murray bill (S. 1161) as were found 
to contravene principles declared by 
the House in opposition to exten- 
sions of federal authority over state 
functions as to the medical profes- 
sion and hospitalization. A resume 
of this report will be published in the 
May issue of the JouRNAL. 


Report of the Discussion 

as to Administrative Law 

As will be noted from the sum- 
mary on this page, other matters of 
consequence were acted on by the 
House. Details will be found in the 
narrative. of the House proceedings, 
as published elsewhere in this issue. 

Members of the Association will 
find particular interest in the in- 
formative discussion which took 
place as to proposals in the field of 
administrative law. This will be 
found in the account of the first 
session of the House, on the pages 
which immediately follow. 
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HOUSE OF DELEGATES © 


MID-YEAR MEETING 


First Session 


o- of the most interesting and 
vital convocations ever held by 
the House was the opening session 
of its 1944 mid-year meeting. Func- 
tioning for the first time under its 
new form of calendar which stresses 
the matters for action and helps to 
assure the time for adequate con- 
sideration of the major matters re- 
quiring debate, the House moved 
quickly into its “special order,” the 
report and recommendations of its 
Committee on Administrative Law, 
with the perfected draft of a bill to 
prescribe fair and impartial stand- 
ards for the procedures of federal 
administrative agencies in their ex- 
ercise of quasi-judicial functions. Be- 
cause of the highly informative 
character of the discussion, the 
JouRNAL gives an extended account 
as to the principal features of the 
debate, although necessarily in a 
form condensed. The 
House on full consideration rejected 
several amendments and suggestions 
from the floor, and adopted unani- 
mously the resolutions approving 
the bill and calling on lawyers and 
other citizens for active and earnest 
Support of its early enactment. The 
House adopted also a special resolu- 
lion re-affirming the historic attitude 
of the Association in favor of broad 
and adequate judicial review. 


somewhat 


OLL call by Secretary Knight 

opened the first session of the 
mid-year meeting of the House of 
Delegates, promptly at 10 o'clock on 
Monday morning, February 28, in 
the ballroom of the Edgewater Beach 
Hotel, Chicago, the room in which 
‘© many notable sessions of the 
House have been held. Chairman 
Guy Richards Crump, of California, 
Presided throughout this and en- 
suing sessions. 
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Of the roster of the House, 155 
members were in attendance at the 
sessions. The only state without 
representation at the meeting of the 
House was Nevada; the District of 
Columbia and the Territorial Group 
(delegate from the Philippines) were 
represented. The familiar first order 
of business was the report of the Com- 
mittee on Credentials and Admis- 
sions by its chairman, Bernard J. 
Myers, of Pennsylvania. The report 
showed that the Committee had 
received and approved certifications 
for state and local bar association 
delegates as follows, for terms to end 
with the adjournment of the 1944 
Annual Meeting: 

ALEXANDER MAcDONALD, Los Angeles 

Bar Association 
DEeLcER TROWBRIDGE, Bar Associa- 

tion of San’Francisco 


Micnwaev J. Mantey, The Bar Asso- 
ciation of Baltimore City 

AtsertT C. Hirscn, The Allegheny 
County Bar Association 


J. CLeo THompson, The Bar Associa- 
tion of Dallas 


Aaron H. HuGuenarp, The Indiana 
State Bar Association 


Rosert M. Crark, The Bar Associa- 
tion of the State of Kansas 


James T. FINLEN, Jr., Montana State 
Bar Association 


A. W. MARSHALL, State Bar of New 
Mexico 


PINCKNEY L. Cain, The South Caro- 
lina Bar Association 


F. B. WALKER, State Bar of Texas 


New members of the House ex 
officio because of their having be- 
come presidents of affiliated organiza- 
tions entitled to such representation 
were reported as— 

Chief Justice James P. ALEXANDER, 
of the Supreme Court of Texas, Na- 
tional Conference of Judicial Coun- 
cils. 


LyMAN P. WILSON, 


professor, 
Cornell University Law School, New 
York, Association of American Law 
Schools. 

Francis A. PAatiotti, Attorney 


General of Connecticut, National 
Association of Attorneys General. 

Judge Fiorence E. ALLEN, of Ohio, 
member of the United States Circuit 
Court of Appeals for the Sixth Cir- 
cuit, was certified and in attendance 
as the new delegate of thg National 
Association of Women Lawyers. 

The members of the reporting 
Committee on Credentials and Ad- 
missions are Bernard J. Myers, of 
Pennsylvania, chairman; Robert 
Carey, of New Jersey; Frank H. 
Haskell, of Maine; Frank C. Hay- 
mond, of West Virginia; Robert 
McC. Marsh, of New York; Robert 
R. Milam, of Florida, and Arthur G. 
Powell, of Georgia. 

On motion by Chairman Myers, 
the report was received and adopted 
by the House, and the changes in its 
roster were made accordingly. 


The House Functions Under 
an Improved Form of 
Calendar ~ 


After the Secretary had read, ac- 
cording to custom, Rule No. 7 of 
the House Rules as governing debate, 
the record of the August, 1943, ses- 
sions of the House, as contained in 
the October, 1943, AMERICAN Bar 
ASSOCIATION JOURNAL, with a minor 
change shown in the February, 1944, 
JourNaL, was accepted by the House 
and on motion approved as pub- 
lished. . 

For the Rules and Calendar Com- 
mittee, Chairman Howard Barkdull, 
of Ohio, was recognized. He referred 
to the resolution which had been 
adopted by the House in August, on 
the motion of Willis Smith, of North 
Carolina, which called for relief 
from the form of House calendars 
lately in vogue, under which the 
time of the House was said to be con- 
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sumed in the oral presentation of 
Committee and Section reports as 
such, and too little time was some- 
times left for the debate upon, and 
action on, matters requiring con- 
sideration and action. Chairman 
Barkdull reported that the revised 
form of calendar which had been 
prepared and sent out, for this meet- 
ing, represented experimentally the 
answer of the Committee on Rules 
and Calendar to the request of the 
House for an improved form. 


Chairman Barkdull declared that 
still further improvements may be 
developed from experience, but the 
Committee believes that the time 
and convenience of the House will 
be served by the improved form, 
which places the emphasis on action 
rather than on oral reports and shows 
in the calendar itself the text of the 
recommended resolution and other 
parliamentary information, rather 
than merely listing the scheduled 
reports. He announced that for the 
Annual Meeting, during which ses- 
sions of the House are not con- 
secutive, session calendars will 
probably be prepared, at least to 
supplement the preliminary general 
calendar in the improved form. 

To effectuate the new calendar 
plan and to ensure adequate time for 
the consideration of major matters, 
the Rules and Calendar Committee 
submitted * for approval several 
“special rules” to govern the timing 
of particular items. On motion of 
Chairman Barkdull, these were 
adopted by the House. 

Throughout the three sessions, the 
improved form of calendar to em- 
phasize action, and the “special 
rules” submitted by the Committee 
on Rules and Calendar, were ac- 
claimed as doing much to expedite 
the business of the House and enable 
sufficient debate and consideration 
of the several controversial matters 
presented. 


Board of Governors Reports 
to the House 


The usual opportunity for the of- 
fering of resolutions from the floor 
on any pertinent subject, by any 
member of the House, for reference 
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to and report by the Committee on 
Draft, was next accorded under the 
House Rules. Two resolutions of 
consequence were proffered, without 
debate at this time. 

As the administrative agency of the 
House, the Board of Governors next 
reported, through Secretary Knight, 
the various matters which it had con- 
sidered and acted on in behalf of 
the House, during the period follow- 
ing the adjournment of the House 
last August. 

The Board of Governors confirmed 
the election, to honorary member- 
ships in the Association which had 
been voted by the House, upon The 
Right Honorable Sir Donald Bradley 
Somervell, Attorney General of Eng- 
land, and the Honorable C. Camp- 
bell McLaurin, Justice of the 
Supreme Court of the Province of 
Alberta. 

Honorable Edward T. Fairchild, 
of Wisconsin, chairman, William P. 
MacCracken, Jr., of the District of 
Columbia, and Laurent K. Varnum, 
of Michigan, were redesignated by 
the Board of Governors as the mem- 
bers of the Board of Elections, for the 
Association year 1943-1944. 

Upon recommendation of the 
Emergency Committee on Printing 
Costs and Publications, the member- 
ship of that committee was reduced 
from five to three members; its name 
was changed to that of the Emergen- 
cy Committee on Printing and Print- 
ing Costs; and it was made virtually 
an administrative adjunct of the 
Board of Governors. The President 
appointed as its members William L. 
Ransom, of New York, chairman; 
Clement F. Robinson, of Maine, and 
Willis Smith, of North Carolina, the 
latter two being members of the 
Board of Governors. 

Upon the recommendation of the 
Committee on Improving the Ad- 
ministration of Justice, the Board of 
Governors increased the member- 
ship of that Committee from seven 
to nine members, two members to be 
designated as vice chairmen of the 
Committee. 

The Board of Governors reported 


_to the House its approval and co- 






operation, through its Administra- 
tion Committee, in the project of the 
new form of House calendar devised 
under the auspices of the Rules 
and Calendar Committee. Improved 
forms for the Annual Meeting are 
under consideration. 

To carry out resolutions adopted 
by the Assembly and the House at 
the 1943 Annual Meeting, the Presi- 
dent was directed by the Board to 
appoint a committee to study and 
report as to parts of the Wagner- 
Murray-Dingell Bill (S. 1161) relat- 
ing to federal control and regulation 
of medical practice and hospitaliza- 
tion. The President appointed 
Messrs. W. E. Stanley, of Kansas, 
chairman; William Logan Martin, 
of Alabama, and Clement F. Robin- 
son, of Maine. 
on at the Second Session. 


Its report was acted 


Interim Votes by the Board 
of Governors by Mail 

The Board of Governors reported 
to the House that three items had 
been acted on by the Board by mail 
ballot: 

The Committee on Aeronautical 
Law, on December 7, 1943, asked 
authority to transmit its opinion to 
the Congress that federal regulation 
of aviation should be exercised by an 
independent governmental agency, 
as provided in H. R. 3420. This 
authorization was granted. 

Recommendations Nos. 2, 3, and 
7-12 inclusive of the Section of 
Patent, Trade-M ck and Copyright 
Law to the House of Delegates at the 
August, 1943, meeting, had been re- 
ferred by vote by the House to the 
Board of Governors for consideration 
and action. These resolutions were 
reported in full text on page 59, et 
seq., of the October, 1943, JOURNAL. 
After consideration, the Board of 
Governors by mail vote approved in 
behalf of the Association each of 
these recommendations by the Sec- 
tion. (See January, 1944, JOURNAL, 
p. 1). 

The following recommendation by 
the Committee on Printing and 
Printing Costs (William L. Ransom, 
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submitted to the 


chairman) was 
Board for mail vote and was 
adopted: 


[hat in view of the availability of 
the paper for the 1943 Annual Report 
Volume, the present uncertainties as 
to future volumes, and the numerous 
changes of addresses of members of the 
Association during the war, the mem- 
bership lists be included in the 1943 
Annual Report Volume in the usual 
way, with appropriate designation of 
such members of the Association as 
are known to be serving in the Armed 
Forces of the United States. 


1944 Annual Meeting To Open 
September 11 

The Board of Governors reported 
also the actions which it had taken 
at sessions held in Chicago on Feb- 
ruary 26-27. The following instruc- 
tions were reported as given to the 
Committee on Printing and Print- 
ing Costs, on the Committee’s recom- 
mendation, to be effective as ‘to the 


Report Vol- 


ume and other publications of the 


forthcoming Annual 
Association, its Sections, etc.: 
That the 


Committees of 


lists of the members of 
the Association and 
of its Sections shall not include and 
show the names of persons who are 
not members of the Bar; 


That the lists of the members of 


Committees of the Association and 
of its Sections shall not include and 
show the names of persons who are 
not members of the Association in 
good standing and, in the case of 
dues-paying Sections, are not also 
members of the Section in good stand- 
ing. 

It was determined that the 1944 
Annual Meeting shall be held in 
Chicago, the time to be the week 
beginning Monday, September 11, 
1944. 

Colonel G. H. Aikins, Retiring 
President of the Canadian Bar As- 
sociation, was elected to honorary 
membership in the American Bar 
Association. Colonel Aikins, who was 
prevented from addressing the 1943 
Annual Meeting. because the meet- 
ing of the Canadian Bar Association 
was being held at the same time, at- 
tended and addressed the Regional 
Meeting of the American Bar Asso- 


Gation in St. Louis on February 4, 
1944. 
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The Board of 
Governors had 
given careful con- 
sideration to the 
many reports by 
Sections and Com- 
mittees, before 
their submission to 
the House of Dele- 
gates. The con- 
sidered recom- 
mendations or 
comments of the 
Board of Governors 
were submitted to 
the House in con- 
nection with such 
reports, in in- 
stances where that 
course seemed to be 
advisable. 

A further step 
which materially 
aided the dispatch 
of business at this meeting was the 
policy of the Board in having one of 
its members speak for and explain 
to the House its recommendations, 
when they were of a possibly con- 
troversial character. This was a pal- 
pable improvement over the reading 
of a prepared comment. 

Secretary Knight moved that the 
report of the Board of Governors as 
thus far given be adopted and ap- 
proved. The motion was carried by 
the vote of the House. 


The Committee on Administrative 
Law Submits its Notable Report 
The House then took up the “spe- 
cial order of business” for its first 
session, the report of the Committee 
on Administrative Law, which 
proved to be the outstanding busi- 
ness of the meeting. The ensuing 
deliberations were pronounced by 
many members to have constituted 
one of the most interesting and in- 
formative sessions held by the House 
since it was founded in 1936. 

For the Committee, Chairman 
Sylvester C. Smith, Jr., of New Jersey, 
first asked the privileges of the floor 











JOSEPH W. HENDERSON 
President and Stalwart Leader for Constructive Proposals 


for Messrs. Carl McFarland, of the 
District of Columbia, and Ralph M. 
Hoyt, of Wisconsin, two members of 
the Committee, to enable them to 
take part in the discussion. This was 
voted, on motion. 


Chairman Smith referred to the 
instructions, given to his Committee 
last August by unanimous vote of 
the House, to prepare and present for 
consideration a bill to prescribe and 
require fair procedure on the part 
of federal administrative agencies in 
making findings and determining the 
rights and liabilities of persons and 
property. Several drafts of a bill 
have been prepared and circulated, 
in order to obtain the criticisms and 
suggestions of Sections and Com- 
mittees of the Association, members 
of the Bar, and interested citizens 
generaly, for the improvement of 
the bill. This democratic process in- 
cluded the publication of a draft of 
the bill, with the Committee's in- 
structive annotations in full, in the 
January issue of the AMERICAN Bar 
ASSOCIATION JOURNAL (page 7). 
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The Committee Presents its 
Perfected Text of a Bill 

Chairman Smith then submitted 
formally the Committee’s improved 
version of its proposed Administra- 
tive Procedure Act, of which the text 
was on the desks of the members of 
the House. “We think that it con- 
tains the least that should be re- 
quired of the administrative agencies 
in the federal government,” declared 
Chairman Smith, “in order to assure 
a fair deal from the agencies for the 
people who have to deal with them. 
We believe that it will improve the 
administration of justice in the 
federal agencies.” 

In behalf of the Committee, Chair- 
man Smith then entered upon a de- 
tailed analysis and explanation of 
the bill, taking it paragraph by para- 
graph, and in many instances sen- 
tence by sentence, to make clear both 
the basic plan and the specific 
requirements. Many provisions of 
the bill had been substantially clari- 
fied and strengthened, with the aid 
of the suggestions received by the 
Committee. 

The full text of the bill as revised 
is published elsewhere in this issue 
of the JourNAL, for the convenience 
of those who wish to analyze the 
changes and examine the annota- 
tions, by reference to the January 
issue of the JourNAL. Members of 
the Association and all interested 
citizens are urged to examine the 
text of the bill carefully and com- 
pletely, so that they will understand 
all that it proposes and will be able 
to give it effective explanation and 


support. 


Judicial Review Not the Sole 
or Primary Objective of this 
Bill 


At the outset, Chairman Smith re- 
minded that “this bill does not deal 
solely with the matter of judicial 
review. We think that a very im- 
portant step in the direction of 
improving the administration of 
justice by the federal administrative 
agencies is to start right at the begin- 
ning and to compel them, by the 
mandate of the Congress, to follow 
those procedures which will ensure 
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from the beginning, fair treatment. 

“We think that is very important, 
because the number of people who 
could go to the higher courts for 
judicial review is limited. The place 
to get the mandate for fair play en- 
forced and made effective is with the 
men in the agencies.” 

In his summary of the bill, Chair- 
man Smith emphasized the provi- 
sions for adequate public informa- 
tion, for prohibiting the issuance of 
“smear” statements containing un- 
proved and damaging charges which 
are never retracted nor overcome, 
for the right of public participation 
in rule-making by the agency, for 
declaratory orders to enable a pro- 
tective ruling to be obtained on 
controversial situations before the 
citizen has subjected himself or his 
property to the risk of being held to 
have violated something, and for 
requiring the agencies to act prompt- 
ly and without delay on applications 
for administrative licenses. 


Requirements for Fair and Impartial 
Adjudication 

Chairman Smith emphasized 
strongly the provisions of Section 7 
of the Committee’s bill, in the in- 
terests of fairness and impartiality of 
the fact-finding officer and keeping 
him free from extraneous influences. 
“We believe that the hearing officer 
should be as independent and in- 
accessible, in the matter being heard, 
as an upright judge would be in 
hearing a controversy in a court of 
law,” he said. “Our provisions make 
clear this concept of the function 
and duty of the hearing officer.” 

To safeguard independence and 
forthrightness of decision according 
to the traditions of judicial action, 
the Committee’s bill was explained as 
providing security of tenure for 
hearing officers, as well as immunity 
from being shifted around, to the 
end that “a citizen can get fair and 
impartial treatment from the hear- 
ing officer.” ~ 

The proposed statutory rules as 
to the treatment of applications for 
licenses, through Section 7 (d) , were 
next explained in behalf of the Com- 








¥ 


mittee, as assuring “that there can 
be no administrative absolutism by 
reason of inaction, failure to act on 
the application.” 

Provisions in Respect of Judicial 

Review 

Pointing out that the proposed 
Act is of a general and inclusive 
character (aside from the war 
agencies), Chairman Smith ex. 
plained to the House the revised 
provisions for judicial review. In 
this connection he emphasized the 
tests as related to the “competent, 
material and substantial evidence” 
and “the whole record as reviewed 
by the court.” 

He frankly recognized the preva- 
lent sentiment for a broader review 
than would be provided by the 
present bill, and suggested that dif- 
ferent provisions might be found 
desirable as to particular agencies, 
including some of the war agencies 
when the statutory consideration 
of their extension is before the Con- 
gress. 

“The Committee believes that the 
time for action is now,” declared the 
speaker. “The country has waited 
long enough for relief and for protec- 
tion against arbitrary action. The 
very nature of some of the war 
agencies makes it impracticable for 
us to draft a bill which would apply 
to them. The remedy in those in- 
stances should be by specific legisla- 
tion.” 

In other respects, Chairman Smith’s 
exposition of the bill was along the 
lines of his statement as published 
in the March Journat (page 127). 
Closing his presentation for Presi- 
dent Henderson and the Commit 
tee, Chairman Smith said that the 
Committee’s bill is “one which, 
with the cooperation of everybody 
interested in reasonable reform, can 
be enacted into law. We have talked; 
we have worked; now let’s go for- 
ward.” 


The Committee’s Resolution No. | 
Is Strengthened 

Chairman Smith then moved the 

adoption of the first resolution rec 
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ommended by the Committee on 
Administrative. Law, as follows: 
RESOLVED, That the draft of a Bill 
to Improve the Administration of 
Justice by Prescribing Fair Ad- 
ministrative Procedure, submitted by 
the Committee on Administrative 
Law, be and is hereby approved; and 
the Committee on Administrative Law 
is authorized to seek its enact- 
ment into law by the Congress. 


State Delegate Thomas B. Gay, of 
Virginia, offered an amendment, 
which may “express something that 
is now implicit in the language of 
the resolution, but I attach so much 
importance to the action which the 
House is about to take that I offer 
this as an amendment.” Mr. Gay’s 
amendment proposed to add: 


; and that such sum or sums shall be 
appropriated out of the income or 
resources of the Association as may be 
needed for the use of such Committee, 
by and with the approval of the 
Budget Committee and the Board of 
Governors. 


“The lawyers can draft a bill, but 
the organized Bar will not alone 
procure the enactment of a law,” 
said Mr. Gay. He said that his 
amendment appropriately used the 
wording in which the Association 
had pledged its resources to its 
activities in aid of the war effort. 

Mr. Gay’s amendment was adopted 
unanimously by the House. 


Under the plan of President 
Henderson and the Committee for 
the fullest examination and discus- 
sion of all provisions of the bill to 
the end that the members of the 
House from every state will be 
able to explain and justify them, 
more than an hour of interesting 
and instructive debate followed. The 
fair and expert character of. the 
Committee’s work was strikingly at- 
tested at all stages. Chairman Smith 
first asked Carl McFarland, whose 
work in this field has been of the 
greatest usefulness to the Associa- 
tion, to explain the circumstances for 
the wording of the last two lines of 
Section 9 (f) of the bill. 

“This entire measure,” said Mr. 
McFarland, “is drafted upon the 
thesis that the Association’s interest, 
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the legitimate interest, in adminis- 
trative law legislation relates to in- 
stances in which the judicial process 
is exercised by administrative agen- 
cies. When Congress requires them 
to hold a hearing and make certain 
determinations which are final and 
conclusive, the agencies are exercis- 
ing judicial power. 


Trials De Novo as to 
Federal Agencies 

In dealing with that situation, 
“We have to take care not to disturb 
the existing judicial powers of ad- 
judication, as a good many of the 
proposals often urged for broader 
judicial review would actually do. If 
we wrote in this bill the usual pro- 
posal for review as to whether the ad- 
ministrative finding is supported by 
substantial evidence, we would be 
excluding trials de novo in the vast 
group of cases in which they apply in 
the federal government. 

“For example: The rule in federal 
administrative law is that if there 
is no statutory requirement for a 
hearing and decision on the record 
of the hearing implied, then you can 
try the thing out de novo in court, 
provided you meet the other requi- 
sites for judicial review. That is 
very common in the federal govern- 
ment. It is so common as a matter 
of fact that, while many people seem 
to think there is no trial de novo in 
many of these things, I suppose that 
the greater majority of matters are 
subject to trials de novo. 

“One very common instance with 
which almost everyone should be 
familiar is the review of tax determi- 
nations. Another instance is all of 
the proceedings on habeas corpus, 
relating to the administrative proc- 
ess. Another instance of trial de 
novo is the applicability of any 
regulation. The agency may be em- 
powered to draw the regulation and 
promulgate it; but if a person is 
charged with violation, he has a 
trial de novo on whether or not the 
words of the regulation applied to 


him. 
“A common example of that is 


found in many regulations regarding 
employment. Many of the cases in 
recent reports, in which the courts 
try out in detail whether or not a 
given man is an employee or an in- 
dependent contractor (it happens to 
be a pretty prevalent issue), are al- 
ways tried out de novo. 

“We certainly were called on to 
recognize and continue the right of 
trial de novo where it now exists, 
and were not called on to take on a 
revision of the judicial process or 
restate the judicial rules applicable 
to a judicial trial. So we have used 
the word ‘unwarranted’ as to find- 
ings which are subject to trials de 
novo, because we think ‘unwar- 
ranted’ is a neutral word which does 
not try to change any judicial rule 
or concept of judicial trial in such 
instances.” 


Members of the House Ask Questions 
and Offer Suggestions 

The close scrutiny of the bill by 
virtually all members of the House 
was soon apparent. State Delegate 
Pike Hall, of Louisiana, offered a 
suggestion as to Section 4 and its 
sub-paragraph (a), which was ac- 
cepted as phraseological. Major 
Osmer C. Fitts, of the Vermont Bar 
Association, asked as to the Com- 
mittee’s studies of the multitude of 
statutes, rules, etc., which would be 
affected, and commended the provi- 
sions of Section 11 in this respect. 

Mr. McFarland pointed out the 
provisions whereby no adjudication, 
and no proceeding initiated, prior to 
the effective date of any requirement 
of the Act, would be affected. 

“Would it affect other statutes? It 
most certainly would affect statutes 
in a negative, sort of way,” he said. 
“We have been working on this 
measure intensively for four years. 
We have analyzed all the statutes. 
We have collected and noted the 
various points of operation of all 
the statutes. 

“The statutes ordinarily are silent, 
practically in all cases are silent, on 
the matters covered by this measure. 
I can’t think offhand of any situation 
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in which this Act applies, in which 
we repeal any statute. We certainly 
may repeal some implications of 
judicial decision; I am not sure of 
that, but we require a new rule for 
decision.” 


Questions as to the Scope of Judicial 
Review Are Raised 


Mr. Charles W. Racine, of Ohio,’ 


declared, in connection with Sec- 
tion 9(f), that the “scope of review 
seems to me the crux of the whole 
Act.” 

“We now are faced -with a situa- 
tion,” said Mr. Racine, “where, for 
example, in a hearing before the 
NLRB, one man or perhaps two, 
comes in and testifies to something 
tending to support a charge of un- 
fair labor practice. Seven or eight 
or more witnesses come in and testify 
clearly to the contrary, and are sup- 
ported by documentary evidence, 
and so forth. The Board holds that 
the defendant is guilty of unfair 
labor practice; and the court is com- 
pelled, under the decision of the 
Supreme Court in the Link-Belt case 
and others, to hold that there is 
substantial therefore 
refuses to disturb the decision of the 
NLRB. 


“Now we have _ inserted 
petent, material and _ substantial 
evidence upon the whole record as 
reviewed by the Was it 
thought that this would make any 
difference in such a situation?” 


evidence. It 


‘com- 


court.’ 


The Committee Explains Its Present 
General Provisions for Judicial 
Review 

Chairman Smith answered that 
the Committee’s draft of a general 
bill would make a difference, but 
did not at this time go so far as to 
“let the court substitute its judgment 
as‘to the evidence on a fair differ- 
ence of opinion, to come to another 
conclusion.” 

As to the particular type of situa- 
tion instanced by Mr. Racine, he 
said that “if there was one person 
who testified thus and so, and he had 
an especial interest, and that was the 
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only evidence of the particular 
charge, but on the whole record that 
testimony was completely knocked 
out by, as you say, documentary 
evidence and the testimony of disin- 
terested witnesses showing the im- 
possibility of the particular 
statement—let us say it was a state- 
ment allegedly made by a named 
foreman to an employee—and all this 
evidence proved the foreman wasn't 
there, I think that under those cir- 
cumstances the court, under this Act, 
would have to hold that there was 
not substantial evidence; that it was 
merely a scintilla; and that the find- 
ing was against, on the whole record, 
the competent, creditable evidence 
which clearly showed the error of 
that finding. 

“I think the word ‘competent’ has 
an effect, because it would eliminate 
some hearsay evidence which has 
been, in some instances, relied upon 
by the agencies. I am speaking now 
of hearsay to which objection is made 
at the time of the hearing. That is 
as far as I can go.” 

“Mr. Racine: Have you con- 
sidered adding the word ‘credible’?” 

“Mr. SmitH: We have, and the 
Committee’s judgment is against it. 
We cannot substitute, it seems to us, 
in a bill of this nature, the judgment 
of the court on questions of fact for 
that of the agency in these cases. 
We have added the two words, ‘com- 
petent’ and ‘material,’ to help the 
substantial evidence rule. Our com- 
mittee does not feel we can now go 
further than that in this general bill.” 


Provisions for Protective Declaratory 
Orders Are Explained 

Chairman Crump next recognized 
Samuel H. Liberman, of the Bar 
Association of St. Louis, who said: 
“Bearing in mind the fact that it 
will be our job to convince the local 
bar associations, I would like Mr. 
Smith to amplify his statement of the 
reasons which led the Committee to 
include the provision with respect 
to declaratory orders” (Section 
4(c) ). 

“This deals with a very practical 


situation,” replied Chairman Smith. 
“We have a new agency created, or 
a new rule or regulation, or an agen- 
cy in existence is given added 
powers, and the substantive regula- 
tions are drawn in such manner that 
a man engaged in a certain business 
isn’t certain whether he comes 
within this particular regulation if 
he does a certain thing a certain way, 
or whether he would be subject toa 
penalty if he did it in that way. 
“If he goes now and asks the agen- 
cy for an opinion in advance, before 
he starts upon this enterprise and 
spends a lot of money, and he doesn’t 
want to go to jail, and doesn’t want 
to pay a fine, and doesn’t want to be 
published, he may get now an in- 
formal lawyer, 
being a good lawyer, says: ‘I am frank 


opinion. But his 


to say I don’t know how this in- 
dividual will rule on this question. 
If the policy is in one direction, you 
are subject to this regulation, and 
would be subject to the penalty. On 
the other hand, if the policy in inter- 
preting this law is in the other 
direction, and this regulation means 
the other thing, -you are not subject 
to the penalty.’ The man ought to be 
able to go and get something that 
will protect him subsequently from 
being punished because of, for ex- 
ample, a change in agency personnel. 
One official dealing with this ques- 
tion in the agency decides it one way 
one day, and three weeks later, as 
the business man has invested the 
money and taken the risk, a second 
official may interpret it the other 
way. There should be a way of get- 
ting a declaratory order which will 
protect the citizen and be binding 
at least to that extent upon the 
particular agency.” 

Discussion ensued as to whether 
the provisions of the bill would 
apply to an Internal Revenue agent 
or to the Commissioner's office. The 
answer was that it would not apply 
to those administrative actions for 
which no hearing is required. 

State Delegate Frank W. Grinnell, 
of Massachusetts, suggested that too 
many criminal penalties are attached 
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to these statutes and regulations. 
“The New York Emergency Law of 
1943,” he said, “contained an in- 
teresting provision that violations 
should not be considered crimes. 
There are too many such crimes in 
this country for which a criminal 
stigma can be attached.” 


The Committee Defends Its Provision 
for Declaratory Orders 

William Roy Vallance, of the 
District of Columbia, and the 
Federal Bar Association, urged that 
the discussion had “‘missed the point. 
It is important.” He 
asked: “Why is the word ‘order’ 
used instead of ‘opinion’? It seems 
to me if you are going to get some 
ruling from some more or less minor 
official, far as the bar to 
prosecutions for violations of the law 
later on, you are going to run head 
on into difficulty with government 


extremely 


then so 


authorities.” 

Chairman Smith replied that “If 
the case is clear, the ruling might be 
the opinion of the general counsel 
of the agency. But when we speak of 
an ‘order,’ we speak of it in the 
sense of an adjudication, a declarato- 
ry order made after an adjudication 
similar to that under the Declarato- 
ry Judgment Act. It needs to be an 
adjudication officially by the agency 
on the controversy or the dispute.” 

“Mr. VALLANCE: Would that stop 
any future then, to 
whitewash the company for any acts 
which the court might find were 
violations of the Act—take it out of 
the jurisdiction of the court entirely? 

“Mr. the facts were 
identical and it were an adjudication 
and the had had the 
tight of appeal—if it were between 
the government and the individual 
party—why shouldn’t it? The people 
ought to be protected if they go to 
the extent of seeking a declaratory 
order and ruling, and they ought not 
to be brought up later on the same 
state of facts and have it later de- 
clared that they have been doing 
something wrong.” 

Former 


prosecution 


SmITH: If 


government 


President George M. 
Morris and Chairman Smith agreed 
that the provision does not apply to 
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tax matters at the administrative 


stage of handling. 

Mr. Charles E. Hughes, Jr., of the 
Association of the Bar of the City of 
New York, called attention to Sec- 
tion 9(f) of the bill. The first 
difference of opinion between the 
Committee and a substantial number 
of members of the House developed 
at this point, and a lively debate 
followed. 

Mr. Hughes pointed out that 
among the grounds on which Sec- 
tion 9(f) provides that the court 
shall hold unlawful or set aside the 
administrative agency's action is that 
it has been “made or issued without 
due observance of all procedures re- 
quired by law,” including this 
proposed law. He said that this was 
made plain in Section 11 by the 
provision that “No administrative 
action taken or refused shall be law- 
ful unless done in full compliance 
with all applicable provisions of, and 
subject to the judicial review pro- 
vided by, this Act.” Mr. Hughes said 
that he raised “the question if that 
may not put ad- 
ministrative action 
in rather more 
jeopardy and diffi- 
culty than we 
would want to have 
it.” 

“The point is,” 
said Mr. Hughes, 
“that this Act re- 
quires that the 
agency shall have 
observed all of the 
requirements of 
this Act, and per- 
haps that would be 
impracticable. It 
provides that in 
the court, after all 
the administrative 
record has been 
taken, the admin- 
istrative proceed- 
ings must be set 
aside as unlawful if 
there has not been 
full compliance 
with all of the pro- 
cedures required by 
this law. 





“That would mean that if the 
agency somewhere along the line had 
misinterpreted who are interested 
parties in giving notice and had 
failed to give notice to some party 
whom the court might hold was en- 
titled to it—where there might be 
real doubt about it—or if the ad- 
ministrative foot had slipped in pos- 
sibly some hearing officer having had 
an interview with somebody else, 
then under our provisions the entire 
administrative action would fall. We 
are all familiar with the rule of the 
appellate courts as to harmless error, 
and I fear that these provisions may 
go far to legislate that the courts 
must not pay attention to that rule 
of harmless error. Therefore, my 
suggestion would be if the Com- 
mittee will consider it, that in Sub- 
division 9(f) where it says ‘due 
observance,’ the word ‘substantially’ 
be substituted for ‘due,’ and in Sec- 
tion 11, where it says ‘full com- 
pliance,’ there be substituted the 
words ‘substantial compliance.’ 

“It seems to me that this would 
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secure every objective we have in 
assuring a review of the action of 
the administrative agency procedure, 
and would still leave some latitude 
to the court not to strike down an 
administrative act if on the whole 
record and in substantial respects, 
the administrative action has been 
fair and in substance in compliance 
with our rules.” 


The Committee Gives Its Reason for 
Declining to Accept the 
Suggested Changes 

For the Committee, Chairman 
‘Smith said that it could not accept 
the changes suggested by Mr. 
Hughes. “This matter has been care- 
fully considered,” he declared. Mr. 
McFarland’ explained the reasons 
underlying the Committee’s pro- 
posed mandate for full compliance. 

“It has not been our purpose to 
draw a measure and thén to mean 
only two-thirds of it or 60 per cent 
of it or even 95 per cent of it,” said 
Mr. McFarland. “We have attempted 
to draw up something which we 
think should be effective 100 per 
cent. If there is any merit to the 
suggestion that the administrative 
foot might slip, the effect lies not 
in the applicability of the Act, but 
in the substance of the provision. 
If we have written anything in here 
which should not be enforced 100 
per cent, I would very cheerfully 
move that the Committee take it out 
entirely. 

“Let me point out one other 
factor. The idea that somebody’s 
foot might slip in a minor matter 
and that it will not be anything of 
substance, is a statement which is 
based, it seems to me, on a good 
many assumptions. It is based on the 
assumption that there are minor 
matters in the statutes or in this 
proposal. If there are any minor 
matters in this proposal, they should 
be stricken. It seems to me that the 
idea assumes that those engaged in 
administrative proceedings are ig- 
norant of the fact that when so en- 
gaged, one is required to make his 
due and timely objections, his offers 
of proof, is required to show all the 
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things, which you are required to 
show in judicial proceedings. 

“The example that has been given 
here is that of a failure to give 
somebody notice. It seems to me if 
you fail to give someone notice and 
he comes in and says: ‘I didn’t get 
notice of this in time to be present 
at the hearing,’ that is not a minor 
matter. I wish, Mr. Hughes, that 
you would point out for our benefit 
—perhaps we misconceived the ob- 
jective—I wish you would indicate 
some provisions here which you 
think would lead to the type of en- 
trapment which you apparently fear.” 

“Mr. Hucues: I think the one I 
spoke of as to interviews is one 
example, and there are others which 
don’t come readily to my mind; but 
I am sure if I had time to go over 
this carefully, they could be stated 
as to several matters. The proposed 
bill states many requirements that 
are excellent, but in the interpre- 
tation of which, applied to particular 
agencies and particular procedures, 


-there might be reasonable differences 


of interpretations. 


Judicial Rule of “Harmless Error” 
Is Cited and Debated 

“Mr. McFaRLanp: Is there any- 
thing different from that in any type 
of statute? 

“Mr. Hucues: But I think the 
courts in their own judicial review 
of the action of the lower courts, 
have the power, and rightly have the 
power, to disregard harmless errors. 
It seems to me that we should not 
write into this law anything that 
would impose a stricter effect on 
judicial reviews of administrative 
acts than we now have in appellate 
review of judicial acts by courts of 
the first instance. 

“Mr. McFartanp: May I answer 
that as far as you have gone? You 
are speaking now of general common 
law. Courts don’t apply that rule 
when they are applying a statute. If 
the Interstate Commerce Act says 
you are to give notice to the Gover- 
nor of New York, you must give 
notice to the Governor of New York; 
and the courts can’t say that it is 
harmless if you don’t. When it is a 








matter of common law, a party 
under the common law system creates 
what he considers to be the error, 
There is no statute involved. He 
comes forward and says, for example, 
that he doesn’t like the way the 
examiner sassed him back. That is 
not in this statute. The courts say 
it is harmless error. To be sure, the 
examiner didn’t treat you courte- 
ously, but that is not error. We don’t 
provide the contrary here. 

“Mr. Hucues: You have a provi- 
sion here that the action of the hear- 
ing officer must be fair and im- 
partial. That is a very broad and 
general phrase. As to this matter of 
notice as to rule-making, it is re 
quired that the agency shall publish 
general notice of the proposed rule- 
making. It might be possible to say 
at a later point that the form of the 
notice or the manner of the publica- 
tion might not be in strict com- 
pliance with what the court would 
later hold to be this provision. 

“It seems to me that if you have 
the phrase ‘substantial,’ then that 
allows only a reasonable latitude to 
the reviewing court; and it must be 
remembered, in some of these ad- 
ministrative agency matters, it is not 
always a controversial subject be- 
tween the government and _ the 
private citizen. There are adminis 
trative actions in which private 
parties are very much interested; 
that is, in upholding the adminis 
trative act. It seems to me the 
jeopardy which this does put ad- 
ministrative action in, goes a little 
further than we ought to desire. 

“Mr. McFarLanp: The require- 
ment to publish general notice 
means that the notice must be pub- 
lished in the Federal Register. The 
Federal Register Act provides for 
and authorizes the general notice. 
I don’t see where anybody can get 
in trouble on that. They either pub- 
lish it or they don’t.” 


Mr. Hughes Submits His Suggestions 
as a Motion 


Mr. Charles E. Hughes, Jr., of New 
York, then put his suggestions in 
the form of a motion. He moved 
that the Committee be instructed to 
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substitute the word “substantial” for 
“due” and the word “substantial” for 
“full,” in Sections 9 (f) (4) and 11. 
Supplementing what he had*previ- 
ously said, Mr. Hughes supported 
his motion by saying: 

“I feel that this Act contains many 
detailed provisions of procedure, all 
characterized as standards, which the 
administrative agency must conform 
to in the course of the administrative 
proceedings. According to the pro- 
posed Act, if any one of those 
procedural steps, even though the 
infraction may be trivial in its effect 
upon the substantial right of the 
party, have been omitted, the review- 
ing court would have no alternative 
but to set the action aside as unlaw- 
ful. I can see that in as detailed an 
Act as this, which embodies in its 
procedural provisions a good many 
concepts which must be phrased in 
general terms and in the entire in- 
terpretation of which reasonable 
minds may differ, that is a little 
too strict a task, and that it may very 
often be to the interests of private 
parties as well as the governmental 
agencies that the administrative ac- 
tion once taken shall stand and -not 
be subject to undue jeopardy 
through what may be held later to 
have been a mistake made by the 
agency in the interpretation of some 
of these conditions. 

“I have called attention to the fact 
that the appellate courts, in review- 
ing the actions of courts of first in- 
stances, enforce right along the rule 
of harmless error; and as to the ad- 
mission and exclusion of evidence and 
other procedural steps, if errors have 
occurred and if they do not sub- 
stantially affect the rights of the 
parties, they are disregarded. I think 
we would be safe if the same sort 
of test were applied to judicial 
teview of administrative acts. Hence 
My suggestion that the word ‘sub- 
stantial’ be substituted for the words 
full’ and ‘due.’ ” 

Mr. Francis W. Hill, Jr., of the 
District of Columbia, offered as an 
amendment to the amendment that 
Section 9(f) (4) read: “made” or 
issued without due observance of all 
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procedures required by law unless 
resulting in only harmless error.” He 
moved the same change in Section 
11. Mr. Hill’s proposal was sec- 
onded. Mr. Hughes thought it would 
be better expressed if it read: “unless 
such do not affect the substantial 
rights of the parties.” 

Judge Florence E. Allen, of the 
United States Circuit Court of Ap- 
peals, in her capacity as newly seated 
delegate of the National Association 
of Women Lawyers, said: 


- 


“I have a natural trepidation in 
speaking in this distinguished body, 
but I have some knowledge which I 
think I can contribute on _ this 
particular subject. 


“It is a fact that the courts do 
apply what has been called, perhaps 
too loosely, the ‘harmless error rule,’ 
to statutory construction. The line 
of distinction which is drawn is that 
when a statutory provision affects 
the substantial rights of the parties, 
it is considered to be mandatory. If 
it does not, it is considered to be 
directory; and in the old French 
Case, many years ago, a rule was laid 
down which has been followed 
practically ever since, that when the 
mandatory provision of a statute is 
not complied with, the adminis- 
trative action is absolutely void, but 
when the directory provision of a 
statute is not complied with, it is 
either voidable or the non-com- 
pliance is disregarded. 

“We are talking here about two 
things, it seems to me. The ‘harmless 
error rule’ comes in in the judicial 
procedure. It is the rule which 
courts follow when the error in a 
judicial proceeding is harmless. We 
are also talking about the sub- 
stantial rights of the parties; and I as 
a member of this House of Delegates, 
favor Mr. Hughes’ proposal, al- 
though I think we might state it 
another way. I am making this 
merely as a suggestion: That full 
compliance with the mandatory 
provisions of the statute be re- 
quired.” 


“CHAIRMAN Crump: You make that 
merely as a suggestion? 


“JupGeE ALLEN: Just as a sugges- 
tion. The point is that there should 
be 100 per cent compliance, as the 
Committee stresses, when the ques- 
tion is a mandatory provision of a 
statute which is made for the protec- 
tion of the individual, the taxpayer, 
or the litigant; but that when the 
provision is only directory, there is 
a long line of Supreme Court 
decisions to the effect that the ad- 
ministrative non-compliance is not 
invalidated by such failure to ob- 
serve the requirements of the sta- 
tute.” 


The House Rejects Both 
Amendments for “Substantial 


Compliance” 

The substitute offered by Mr. Hill 
was then put to a vote, and was 
defeated by the House. 

The amendment offered by Mr. 
Hughes was voted on and received 
substantial support, but was rejected 
by the majority in the House. 


The question then recurring to 
Resolution No. | with the addition 
of Mr, Gay’s amendment, Benjamin 
Wham, of Illinois, asked if the 
Committee wished to have authority 
to change further the wording of 
the bill without changing the sub- 
stantial principles. 

Chairman Smith replied that the 
Committee considered that it had 
the authority to correct the wording 
to eliminate any errors, etc. “We 
would like to contend for this bill,” 
he said. “If Congress changes it, 
that is all right. We would like to 
get everything now in there, as the 
minimum. If Congress goes further, 
it won’t make too many of us angry.” 


Other Questions Are Asked 
and Answered 

State Delegate James L. Shepherd, 
Jr., of Texas, asked as to what “pro- 
tection is in this bill against un- 
reasonable delays on the part of the 
administrative body in taking ac- 
tion.” Chairman Smith referred to 
the mandatory requirement of Sec- 

tion 5(a) and other provisions. 
Assembly Delegate. Ronald J. 
Foulis, of Missouri, asked a question 
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as to Section 6 of the bill, with refer- 
ence to the last sentence, the second 
paragraph of Section 6-a, which 
reads: “Upon the filing of a timely 
affidavit of personal bias or dis- 
qualification or conduct contrary to 
law of any such officer at any stage 
of proceedings, the agency or another 
such officer, after hearing the facts, 
shall make findings, conclusions, and 
a decision as to such disqualification 
which shall become a part of the 
record in the case and be reviewable 
in conformity with Section 9 and 
subsection (c) of Section 7.” 

“As I read that provision,” said 
Mr. Foulis, “at any time during the 
course of a hearing, either party 
may file an affidavit, whereupon the 
hearing must cease and the matter 
rest in abeyance until the agency or 
another such officer has had an op- 
portunity of holding a hearing on 
that question. Has the Committee 
considered whether or not that 
would result in unnecessary delays 
and make it possible for one of the 
parties to the proceedings who 
desires to secure a delay to do so?” 

Chairman Smith replied that 
“where one was acting without good 
faith in making a charge and filing 
an affidavit, I think that might be 
true; but I think our provision 
would give better protection against 
bias. In the first place, if the charge 
is filed with the agency, it is filed 
with reason. It is a sworn state- 
ment. Of course, it should be based 
upon some factual situations. I 
don’t believe that in practice there 
will be any difficulty over that.” 

“Mr. Fou tis: As it reads, the of- 
ficer to whom the affidavit is filed 
may not pass on that affidavit him- 
self. Therefore, another person must 
be procured to hold a hearing on 
Sree 
“Mr. SMITH: I am not so sure the 
filing of the affidavit interferes at all 
with the conduct of the hearing of- 
ficer continuing the hearing if he 
desires, but what would happen if a 
judge were accused of being biased 
and partial because of the hearing? 
Would he continue it? I feel if 
there is any question as to his im- 
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partiality he should discontinue it. 

“Mr. Fouts: The officer holding 
the hearing should proceed and in- 
clude the hearing subject to the 
further procedure. 

“Mr. SMITH: That might be an 
awful waste of time. I don’t think 
delay would be occasioned. I think 
what we are trying to reach is some- 
thing more important. That is just 
my opinion.” 


Resolution No. 1 Is Adopted 
Unanimously with Strengthening 
Amendments 

Mr. John Kirkland Clark, of New 
York, moved that the Committee's 
Resolution No. | be amended by 
adding to its calendared form, after 
the word “approved” in the sixth 
line, the words, “in substantially the 
form submitted.” For the Committee, 
Chairman Smith accepted this 
amendment. 


William Roy Vallance, of the 
Federal Bar Association and the 
District of Columbia, moved the 
striking out of the provisions for 
“declaratory orders” (Section 4 (c) ). 
“It seems to me that is going to in- 
volve a great deal of legal difficulties 
and controversy,” he said. The mo- 
tion to strike was put to a vote and 
was defeated by the House. 

Resolution No. 1, as offered by the 
Committee, with the Gay and Clark 
amendments, was then voted on and 
was declared to have been unani- 
mously adopted, as follows + (the 
italicized matter showing the amend- 
ments) : 

REso.veD, That the draft of a Bill 
to Improve the Administration of 
Justice by Prescribing Fair Adminis- 
trative Procedure submitted by the 
Committee on Administrative Law 
be and is hereby approved, the Com- 
mittee on Administrative Law is 
authorized to seek its enactment into 
law by the Congress in substantially 
the form submitted; and that such sum 
or sums shall be appropriated out of 
the income or resources of the Asso- 
ciation as may be needed for the use 
of such committee, by and with the 
approval of the Budget Committee 
and the Board of Governors. 


Chairman Smith then submitted 
the Committee’s Resolution No. 2. 
“The time for action is now,” he 


reiterated. “The people back home 
will have to be told about this bill, 
and be enabled to understand it— 
not merely the lawyers alone. We 
need and ask for the fullest coopera- 
tion from everybody concerned with 
this subject. 

“In trying to carry this out, it isa 
big program. I personally feel that 
this is an objective of the war. I 
believe that this is the time when 
we must decide whether or not we 
are going to try to have the adminis- 
trative process to pursue a fair 
procedure under our representative 
democracy, or whether we are going 
to have ultimately, in all agencies, 
administrative absolutism. This ap- 
plies only to those agencies which 
are not the war agencies.” 

Mr. Murray M. Shoemaker, of the 
Cincinnati Bar ques- 
tioned whether the second resolution 
was necessary, as all agencies of the 
House and the Association back up 
any action of the House. 


Association, 


“CHAIRMAN CKUMP: 
asking the Chair the question, I 
would say that it may be a good deal 
like occasionally reprinting the Ten 
Commandments—probably unneces- 
sary with lawyers but nevertheless 
harmless; and it serves to call at- 
tention specifically to the particular 
item. (Laughter) 


If you are 


“Mr. SHOEMAKER: I bow to the 


opinion of the Chair.” 

Resolution No. 2 was then put to 
a vote and was declared to have been 
unanimously adopted, as follows: 


Reso_vep, That the Committee on 
Administrative Law should have the 
cooperation and assistance of the of- 
ficers of the Association, the Board of 
Governors, the members of the House 
of Delegates, the Sections and Com- 
mittees, and the members of the Asso 
ciation, in its work of improving the 
administration of justice by provid: 
ing fair administrative procedure in 
the federal administrative agencics, 
and in creating an informed public 
opinion upon its proposal to attain 
that objective; and 

FurTHER Resotvep, That the state 
and local bar associations’ delegates in 
the House of Delegates are urged to 
cooperate with the Committee on 
Administrative Law in seeking the 
coordinated aid and assistance of the 
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state and local bar associations, their 
members, and the public, in the Asso- 
ciation’s efforts to obtain the enact- 
ment of federal legislation to 
accomplish that objective. 


Resolution Reaffirming Association’s 
Attitude for Broad Judicial 
Review Is Adopted 


At this stage, Chairman Crump 
recognized State Delegate William 
W. Evans, of New Jersey, chairman 
of the House Committee on Draft, 
“to bring in a special report in con- 
nection with a resolution affecting 
this same subject.” A special rule 
had been recommended by the Com- 
mittee on Rules and Calendar for 
the concurrent consideration of this 
resolution, offered by Former Presi- 
dent William L. Ransom, of New 
York, which read as follows: 


REsoLvED, That while the House of 
Delegates heartily supports the pro- 
posed . Administrative Procedure Act 
as submitted by the Committee on 
Administrative Law and _ strongly 
urges its enactment by the Congress at 
the earliest practicable time in order 
to accomplish without delay the many 
substantial improvements which such 
a law would bring about, the Associa- 
tion at the same time adheres to and 
re-affirms its historic position in favor 
of a broad and adequate judicial 
review for the protection. of the rights 
of persons and property when af- 
fected by quasi-judicial determina- 
tions made by fact-finding agencies; 
and the House of Delegates author- 
izes and directs that the Committee 
on Administrative Law, along with its 
support of the bill now submitted, 
shall continue its studies and efforts 
to secure the enactment of other and 
additional measures for remedying 
administrative abuses, and particular- 
ly to formulate and support a suitable 
provision which, in addition to the 
grounds of judicial review provided 
for in the present bill, will assure a 
broader and more adequate judicial 
review. 

FuRTHER RESOLVED, That the Com- 
mittee on Administrative Law shall 
from time to time report to the House 
of Delegates or the Board of Gov- 
ernors its further recommendations to 
carry out the above-stated purposes 
of this resolution. 


The Committee on Draft reported 
the resolution “favorably and with- 
out amendment,” after hearing 
Chairman Smith of the Committee 
on Administrative Law, who stated 





Aprit, 1944 VoL. 30 








HOUSE OF DELEGATES—FIRST SESSION 


that he “concurs” in the resolution. 
The prevailing opinion in the 
House, while going along with the 
Committee's improved “review” pro- 
visions in its general bill on agency 
procedure, had plainly favored an 
expression of adherence to the Asso- 
ciation’s historic attitude on judicial 
review. 

The resolution was adopted by 
the House, with a few votes in the 
negative. 


Outstanding Work of the Committee 
on Administrative Law 
This concluded the consideration 
of the subject of improving the ad- 
ministration of justice through 
prescribing and enforcing fair stand- 
ards of procedure for administrative 
agencies in their exercise of quasi- 
judicial and fact-finding powers 
where hearings are required. Chair- 
man Smith, Carl McFarland, and the 
other members of the Committee on 
Administrative Law, received the 
hearty applause of the House at this 
stage, in tribute to the work which 
they have advanced with such care, 
fairness, and skill, under the leader- 
ship of President Henderson. The 
members of the reporting Committee 
on Administrative Law are: 
Sylvester C. Smith, Jr., Chairman, 
of New Jersey 
Ralph M. Hoyt, of Wisconsin 
Carl McFarland, of the District 
of Columbia 
Wm. Clarke Mason, of Pennsyl- 
vania 
*Robert H. O’Brien, of Pennsyl- 
vania 
Roscoe Pound, of Massachusetts 
Felix T. Smith, of California 
Julius C. Smith, of North Caro- 
lina 
Richard Joyce Smith, of New 
York 
The opinion was generally ex- 
pressed by members of the House 
and other auditors that this had con- 
stituted one of the most deliberative 
and worthwhile sessions ever held 
in the history of the House, and also 
one fraught with the greatest poten- 
tialities for public service. 


*Not joini 


in the report, in view of 
his official 


tion as a member of SEC. 






Treasurer Voorhees Gives 
an Encouraging Report 

The regular order of business was 

then resumed. Supplementary to the 
formal report by the auditors to be 
found in the 1943 Annual Report 
volume soon to be issued, Treasurer 
John H. Voorhees, of South Dakota, 
announced that— 

The total membership in the Asso- 
ciation was 31,296 as of Feb- 
ruary 26, 1944. 

Known to be serving in the Armed 
Forces of their country are 4,141 
members of the Association, all 
of whom are entitled to exemp- 
tion from the payment of dues 
during such service. 


Some 398 of these are continuing 
nevertheless to pay their dues 
to the Association because they 
wish to do so. 


For the fiscal year ended June 
30, 1948, the Association received 
$228,950.63 from dues and sustain- 
ing memberships. Through January 
31 (seven months) of the present 
fiscal year the Treasurer received 
$222,364.30, or only about $6,500 
less than for the total for the preced- 
ing fiscal year. The Treasurer com- 
mended the efficient work of the 
Committee on Ways and Means as 
to sustaining memberships, from 
which the revenues already exceed 
by more than $5,000 those for the 
year ended June 30, 1943. 

The Association has _ invested 
$35,000 in government securities to 
help on the War Loan campaigns, 
but necessarily not as permanent in- 
vestments. Treasurer Voorhees con- 
cluded what Chairman Crump called 
“a splendid report” by saying that 
“Unless something now entirely un- 
expected takes place, the fiscal year 
and the Association year will each 
wind up well in the black.” The 
favorable report by the Treasurer 
evoked hearty applause in tribute 
to his many years of capable and 
untiring service. 

The first session of the House at 
this meeting recessed promptly at 
the scheduled hour of 12:30 o'clock. 
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NDER the calendared spacing 

of major matters for considered 
action, the principal debate of the 
afternoon session was upon the 
report of the Committee to report on 
parts of the Wagner-Murray Bill 
(S. 1161) to extend federal control 
of medical care and hospitalization. 
The Assembly and House had 
voted emphatically against further 
extension of federal activity in 
that field, and the House had 
directed a study and report on 
such parts of the bill as might be 
found to involve a change in the 
constitutional balance of powers be- 
tween the states and the Federal 
Government. An unusually com- 
prehensive and detailed report was 
presented, with a resolution for its 
approval. Some members of the 
House counselled that action be de- 
layed until the Annual Meeting in 
September. A majority of the House 
favored present action, and so voted 
approval. Many other matters of 
importance to lawyers and the public 
were acted on, including law lists, 
unauthorized practice of law, in- 
come tax returns, legal education, 
and the economic condition of the 
Bar. The session closed with a strong 
statement as to work stoppages by 
Strikes and the need for sanctions 
against them. 


T THE second session, President 
Joseph W. Henderson, of Phil- 
adelphia, who had been seated with 
the Pennsylvania delegation, came 
to the rostrum and asked leave to 
express “my own deep appreciation 
of the actions taken by the House 
this morning in connection with the 
administrative law bill. There has 
been no matter which is of so great 
interest to your President as that 
particular subject. I am sure that 
if you all will help we shall be able 
to accomplish constructive results 
which will be of great benefit to our 
country.” 
President Henderson took oc- 
casion also to thank the members of 
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the House for “the great support 
which I have received from all of 
you.” He emphasized that this year, 
under the war conditions, the leader- 
ship has been trying to take the As- 
sociation and the law out to the 


lawyers, through regional meetings, 


with panels devoted to the war work 
of the organized Bar and sessions on 
subjects which are very helpful to 
the practising lawyer. Some 28 or 
30 states have been covered in this 
way, with well-attended regional 
meetings or other meetings ad- 
dressed by the President of the As- 
sociation. 


Administrative Absolutism the 
Alternative of Early Reforms 


“We have carried forward the war 
work of the Association,” he said, 
“and will carry it on throughout 
the war. The greatest credit for 
that work goes to the local and state 
bar associations. The most im- 
portant of all our work this year is 
that which you took up this morning 
as to the administrative tribunals. 
I hope that we of the organized Bar 
will see to it that every person knows 
exactly what we are faced with in 
this country as to administrative ab- 
solutism, unless reasonable reforms 
can be quickly brought about. In 
that great task we cannot hope to win 
without the support of lawyers gen- 
erally and of all interested citizens 
as well.” 

President Henderson’s forthright 
appeal for support of the program 
adopted at the morning session was 
heartily applauded by the members 
of the House, who arose in attesta- 
tion of their accord with his leader- 
ship. 


Budget Committee Reports as to 
Association Finances 
Chairman Willis Smith, of North 
Carolina, of the Budget Committee, 
explained briefly the report sub- 
mitted by the Committee. Associa- 
tion receipts from dues were $2,200 


more, as of February 25, than had 
been estimated for the whole fiscal 
year. Receipts from _ sustaining 
memberships are already $7,058 
above the budgetary estimate. Sec- 
tion dues are about $2,000 above last 
year. Total receipts for this fiscal 
year are now about $12,000 more 
than they were at this time a year 
ago. 

The Section and Committee 
chairmen, and the officers and staff 
of the Association, were commended 
for their cooperation in “helping the 
Association to live within its in- 
come.” The Board of Editors of the 
Journat were also referred to as co- 
operating to that end. 

Chairman Smith assured the 
House that the Budget Committee 
feels that “the administrative law 
program should have sufficient funds 
appropriated for its work to enable 
it to make really some progress on its 
job.” 

Benjamin Wham, of Illinois, as 
chairman of the Committee on Ways 
and Means, reported that sustaining 
memberships this year have brought 
in $25,041 above the regular dues. 
The reports of these two Committees 
on finances were ordered received 
and filed. 


Correlation of Post-War Work 
Is Reviewed 


Chairman Carl B. Rix, of Wis 
consin, for the Committee on the 
Correlation of Post-War Work, 
sketched some of the projects which 
that Committee has “encouraged, 
started or aided.” 

“The first is the placement of 
lawyers who return from the serv- 
ice,” said Mr. Rix. “You will 
recognize and agree with us that it 
should be one of our first considera- 
tions, to take care of these young 
men, many of whom had never en- 
gaged in practice, many of whom 
simply had started, and others who 
were well on their way. That work 
has been assigned to the Committee 
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on the Economic Condition of the 
Bar, the chairman of which is 
Charles Stephens, executive secretary 
of the Illinois State Bar Association. 

“As a first step, the Committee has 
been surveying its problem. In co- 
operation with the State Bar of Ohio, 
through Mr. Henney, Mr. Stephens, 
for the Illinois Bar, has been con- 
ducting a survey of the lawyers in 
service from Illinois and Ohio. The 
response has been most gratifying. 
There is very little we can do for 
our lawyers in service that is more 
beneficial than to let 
that, while they are serving us, we 
are endeavoring to be ready to take 
care of them when they return. 


them know 


Survey as to the Needs of Returning 
Lawyer-Soldiers 

“That survey, in the form of a 
questionnaire and letters, is bring- 
ing forth interesting information. A 
great percentage of the men expect 
to come back to practice law—many 
of them in their own localities. It 
is the undetermined men toward 
whom we are directing our effort. 
Fortunately, we are finding that in 
a considerable number of the states 
the machinery for the placement of 
lawyers, while it has not been used 
actively, is already set up. 

“It is expected that the survey will 
cover the country, we will gather a 
great deal of information as to the 
needs of these men, what they want, 
where they want to go; and we shall 
be establishing the boards or the 
machinery in the states, so that, when 
they return, they can come in con- 
tact with this machinery and have 
accurate information. The second 
part of the question is to be able to 
tell them where the openings exist, 
and that is where each state bar asso- 
ciation can come into this picture. 


“In Illinois and Ohio, for ex- 
ample, the places which will be open 
will be listed. The communities are 
being surveyed to determine new 
Places, where lawyers may be needed, 
to find the openings; and before this 
Committee gets through, we shall 
have accurate information on that 
part of the problem, so that we can 
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fit the two together and take care of 


these returning lawyers in an 


adequate manner. 


Returning Lawyers Want 
Refresher Courses 

“The survey is disclosing interest- 
ing things as to what these men 
want. A significant thing is the 
desire of these men for refresher 
courses of various kinds. It is in- 
dicated that many of them feel the 
tremendous need, when they return, 
of being brought up to date in their 
practice, in the things that they have 
missed, to bring them up to date in 
administrative practice and proce- 
dure and in new legislation, in the 
development of decisions, and in 
every way putting them on a parity, 
so that they may return to practice 
and compete with the men who did 
not go into the service. 

“That brings us right up against 
the necessity for the establishment 
of refresher courses. That work is 
being handled by Joseph Stecher of 
our Committee. We are working 
with the law schools in the formula- 
tion of the curricula and the 
methods of instruction, whether it 
shall be done by the law schools or 
through cooperation of the law 
schools and the Law Institute or 
through the bar associations. 


Protection of Legal Rights of 
Returning Soldiers 

“As to a third point there is a 
much larger field, and that is the 
protection of the legal rights of all 
the discharged soldiers. It is the 
view of your Committee that we 
cannot neglect those men in their 
problems when they come back from 
service. 

“Just where the work of the War 
Work Committees, in this connec- 
tion, will end and the work of our 
Committee or some other agency to 
take the place of it will begin, we do 
not know as yet. It is possible that 
in some states the War Work Com- 
mittees, which have done such ex- 
cellent work, will be asked to take 
on this work, perhaps with other 


personnel, but some system will have 
to be worked out to take care of 
these problems of the returned serv- 
ice man. 

“In that connection, I give you, 
out of the multitude of problems 
which will come up, one which will 
appeal to you as lawyers, and that is 
the right to re-employment. You 
know that many questions will be 
involved in these legal rights. Up 
to this time those legal rights have 
been under the Selective Service 
system. Under the new directive re- 
cently announced, that work will be 
under General Hines in the War 
Veterans’ Administration. 


“Under the former directive of the 
Selective Service the protection of 
those rights, if they were denied, 
would fall upon the force of the 
United States Attorneys in the vari- 
ous districts. If this work becomes 
acute and these problems multiply 
rapidly, you can readily see that the 
forces of the United States district 
attorneys Will not be adequate for 
that purpose; and that is where the 
lawyers will have to come into the 
picture, to protect the rights which 
may be denied to these men. In 
the field of personal problems, out- 
side of the right of re-employment, 
there will be many affecting the 
dependency rights given them under 
the Act, and everything of that kind. 


The Lawyers Will Have a Great 
Opportunity for Service 

“As we see this picture unfold 
before us, it probably will be one 
of the greatest opportunities which 
the American Bar has ever had for 
service. There is, for example, need 
for the preparation of a compen- 
dium of the rights of these men. As 
they entered into the service, in 
many states they were given pam- 
phlets or folders telling them how to 
adjust their personal affairs to their 
new ‘situation. There should be a 
carefully drawn compendium which 
can be placed in the hands of every 
serviceman, telling him in short form 
and understandable language his 
various rights.” 

After outlining several other pos- 











sible fields for post-war work by the 
Bar, Mr. Rix said: 

“In the field of commerce and 
business, Robert Milam has been in 
close constant touch with leaders in 
the Senate and the House on legisla- 
tion as to renegotiation and termina- 
tion of war contracts, and he is 
giving intensive study to the subject 
of the utilization of government war 
plants. If we contemplate the tre- 
mendous effects which will flow, in 
our economy and our governmental 
system, if these war plants are 
operated by the government in com- 
petition with private industry, you 
will get a picture which would stag- 
ger all of us. Our Committee feels 
that on that particular point alone 
the future of this government hinges 
on its correct solution.” 




































The report by Chairman Rix’s 
Committee was ordered received and 


filed. 
For the Committee on War Work, 
Chairman Tappan Gregory, of 


Illinois, elicited hearty #pplause by 
announcing that he would make no 
oral report. Chairman Crump ad- 
monished members of the House to 
read the Committee’s informative 
report, which was on their desks. 
John Kirkland Clark, of New York, 
called attention to the availability of 
the ‘check list.” 


To give sanction to the plans for 
the contemplated evening session of 
the House, to assure sufficient time 
for debate on the many matters 
requiring action, Chairman Barkdull 
of the Rules and Calendar Commit- 
tee moved such a session. The rule 
was adopted. Special rules as to the 
calendared position of several items 
were announced, to expedite the 
business of the House. 


Recommendations by the Committee 
on Law Lists Are Considered 


The session then took up the con- 
sideration of the various resolutions, 
submitted by Sections and Commit- 
tees, for action by the House. First 
were those recommended by the 
Committee on Law Lists, as reported 
by its chairman, Cushman B. Bissell, 
of Illinois, as follows: 
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I 


That the instructions of the House 
of Delegates to the Special Com- 
mittee on Law Lists as contained in 
the Rules and Standards as to Law 
Lists be clarified by adding, after the 
words “That the Special Committee 
on Law Lists’ be authorized and 
directed to” and immediately after 
paragraph (h), a new paragraph, 
to be designated “(i)” which shall 
read as follows: 

(t) advise bar associations and others 
interested, of facts which may indicate 
dishonest, fraudulent or unworthy 
conduct of persons whose names are 
presented in law lists. 
and that the punctuation following 
the word “Association,” which is the 
last word in (h) of such instructions, 
be changed from a period to a semi- 
colon; 


II 


That Rule and Standard 2 of the 
Rules and Standards as to Law Lists 
be amended by the substitution of the 
word “revocation” in lieu of the word 
“withdrawal” which appears in the 
second sentence of said Rule, so that 
the Rule as amended shall read: 


2. The purchase or use of a Law 
List the publisher of which has a 
certificate of compliance may be rec- 
ommended to attorneys at law, or 
laymen, by its issuer, only on the basis 
of the circulation, physical makeup 
and accuracy thereof, and the extent 
to which lawyers listed therein have 
been investigated. Efforts by the issuer 
of a Law List to otherwise secure 
employment for any attorney listed 
therein, or presented thereby, shall be 
deemed ground for not issuing a cer- 
tificate of compliance, or for the 
revocation [withdrawal] of the cer- 
tificate if it has already been issued. 


Ill 

That Rule and Standard 3(c) of the 
Rules and Standards as to Law Lists 
be amended by adding after the com- 
ma following the word “therein” and 
immediately preceding the word “is” 
the words “or for a copy of the list,” 
so that said Rule as amended shall 
read: 

$(c) or if the price for representa- 
tion, or listing therein, or for a copy 
of the list, is not uniform within 
reasonably prescribed areas; 


IV 
That Rule and Standard 3(h) of 
the Rules and Standards as to Law 
Lists be amended by the elimination 
of the word “to” which immediately 





follows “(b)” in said Rule, so that 
said Rule as amended shall read: 


$(h) or if the issuer thereof shall 
neglect or refuse to promptly and 
fully (a) notify the Association 
through the Committee, in writing, of 
any payment or payments made by 
such issuer, or by an indemnitor, upon 
claims against a listed attorney, or (b) 
[to] cooperate, at the request of the 
Association, through the Committee, 
in the investigation, ascertainment 
and proof of the facts of such claims. 


Important Announcement Is Made 
as to Law Lists 


Chairman Bissell stated the Com- 
mittee’s desire. to supplement its 
report with the following announce- 
ment: 


“It has come to the attention of 
the Committee that there are a num- 
ber of law lists, the publishers of 
which have not applied to this Com- 
mittee for a certificate of compliance, 
which are published in a manner 
that does not conform to the Rules 
and Standards as to Law Lists, and 
which tend to encourage violations 
of the Canon of Ethics. 


“These lists would not be able to 
obtain a certificate of compliance 
from this Committee so long as they 
are published in their present man- 
ner. Listing of a lawyer in any such 
list is a violation of Canons 27 and 
43. It has been and is the policy of 
this Committee to answer inquiries 
from members respecting such lists. 
The Committee will advise in each 
instance, to the extent that it has 
information, whether a list is 
operated in such a manner as to en- 
courage violation of the Canon of 
Ethics or of the Rules and Standards 
as to Law Lists.” 


The Board of Governors Recommends 
Changing One Recommendation 


Under the new plan of the Board 
of Governors for the reporting of 
its recommendations to the House, 
W. E. Stanley, of Kansas, stated that 
the Board was of the opinion, as to 
the Committee’s first recommenda- 
tion, “that the language used in that 
grant of authority to the Committee 
was entirely too broad, and was per- 
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haps unhappy phraseology.” The 
Board of Governors accordingly 
proposed that this recommendation 
read instead as follows: 

(i) Advise each bar association 
having disciplinary jurisdiction of in- 
formation which may indicate dis- 
honorable, fraudulent or unworthy 
conduct of a lawyer, whose name is 
presented in a law list. 

This was acceptable to the Com- 
mittee, and Chairman Bissell moved 
the adoption of the recommendation 
in that form. 

Discussion ensued, along lines of 
interest to practising lawyers. John 
Kirkland Clark, of New York, said 
that “I assume that this was intended 
to be broad enough to send the in- 
formation to disciplinary or griev- 
ance committees of the associations 
which investigate such reports or 
complaints and present them to the 
court. Is that the intent of the lan- 
guage as it was modified and ac- 
cepted by the Committee?” 


Disciplinary Powers of Voluntary 
Bar Associations Are Debated 


Chairman Bissell answered that 
such was the purpose of it. Mr. 
Clark declared that “Those bar as- 
sociations have no disciplinary 
powers, and that phrase, in my judg- 
ment, ‘is too narrow. It should be 
bar associations which have com- 
mittees which conduct disciplinary 
proceedings, or something slightly 
broader. They have no disciplinary 
powers,” 

Chairman’ Bissell maintained 
“that in most cases they make an in- 
vestigation, and the information that 
is submitted to the bar associations 
is such that it would require some 
further investigation.” 


“Mr. Crark: That might be, but 
they have no powers of discipline. 
They have powers solely, at least in 
New York and several other states, 
to lay complaints before the courts 
which alone have disciplinary pow- 
ers. I think it would be unfortunate 
to have a phrase so narrow. 

“Mr. STANLEY: Originally in the 
discussion, the inserting of words 
specifically with respect to the griev- 
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ance committees was suggested; and 
we finally concluded that to attempt 
to do that would narrow the matter, 
and that it would be better to use 
language which would be sufficiently 
broad to enable the Committee to 
get in touch with the proper author- 
ity and put the machinery into 
operation.” 


Former President Lashly Supports the 
Board’s Recommendations 

Former President Jacob M. Lash- 
ly, of Missouri, said that he thought 
that “the language is all right as 
proposed by the Board and agreed 
to by the Committee. In one sense 
the bar associations don’t have 
disciplinary powers; but in another 
sense, they have quite a good deal 
of disciplinary power. They have 
jurisdiction and power both, in 
disciplinary matters; and the law 
list program is based on the very 
assumption that voluntary associa- 
tions have disciplinary and jurisdic- 
tional powers over their own mem- 
bership. Should a member of a bar 
association violate the disciplinary 
provisions of the association, then 
that association has disciplinary pow- 
er over that member in regard to his 
membership and status and standing 
in that association; and it is on that 
very basis of disciplinary jurisdiction 
and power that the law list has its 
teeth in this whole program. 

“So it seems to me that while in a 
technical sense it may be, as Mr. 
Clark has suggested, that the ques- 
tion of disciplinary power and juris- 
diction is not covered, yet in the 
sense it is intended and meant here, 
it seems to me that we are sort of 
swapping words and that it is suf- 
ficient the way it is.” 


Amended Recommendations as to Law 
Lists Are Adopted 

After the substitute wording rec- 
ommended by the Board of Gov- 
ernors had been read again to the 
House at the request of Mr. Frank 
L. Hinckley, of the Rhode Island 
Bar Association, Recommendation 
No. 1 was put to a vote and was 
adopted by the House in that form. 





‘ 


Recommmendinlens Nos. 2, 3 and 4 
were adopted by the House, without 
a division. 


Resolutions from the Section 
of Patent Law Are Approved 


Next on the calendar for action 
was the following resolution, recom- 
mended. by the Section of Patent, 
Trade-Mark and Copyright Law: 

Resotvep, That the American Bar 

Association disapproves in principle 

S. 890 and S. 1012: providing for the 

extension of the life of patents whose 

substantial use or prospective use was 
prevented by shortages of materials, 
labor or transportation caused by war. 

“These two bills are essentially 
the same in principle,” explained 
Chairman John D. Myers, of Penn- 
sylvania, for the Section. “All patents 
are not covered by the bills. It is 
only patents owned by citizens of 
the United States who on December 
7, 1941, were owners of the patent 
and were manufacturing or about to 
begin to manufacture the patented 
invention, but were not able to 
manufacture the patented invention 
by reason of the shortage of ma- 
terials, manpower, or transportation 
facilities because of the war. That 
is one bill, and the other bill goes 
even broader and says that where the 
patentee or licensee was unable to 
manufacture the inventions or pre- 
vented from effectively manufactur- 
ing the inventions in substantial 
quantities by reason of the shortage 
of material, manpower or transporta- 
tion facilities due to the war emer- 
gency or by reason of any act of 
Congress or any regulatory action 
taken thereunder. The Patent Sec- 
tion disapproves both of these bills.” 

State Delegate Charles M. Lyman, 
of Connecticut, said that he “would 
dislike very much to see the Ameri- 
can Bar Association opposing a bill 
on principle, before the Congress, 
for the reasons stated in the report 
of the Section.” Chairman Crump of 
the House ruled that the adoption of 
the resolution would not carry with 
it approval of the Section’s reasoning. 
Chairman Myers closed the debate 
in support of the Section’s recom- 
mendation. 
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The resolution as submitted by 
the Section was adopted by the 
House. 


Report on Parts of the Wagner- 
Murray-Dingell Bill Is Sub- 
mitted to the House 


The “special order of business” 
at this time became the report of 
the Committee directed by the vote 
of the House of Delegates at its 
meeting last August. That resolution 
called for the immediate appoint- 
ment of a special committee “to 
study, analyze and_ investigate 
Senate Bill 1161,” and directed that 
“the Board of Governors give public- 
ity to the recommendations and 
findings of such special committee 
and the action of the Board of Gov- 
ernors thereon.” The Board of Gov- 
ernors constituted Messrs. W. E. 
Stanley, of Kansas, William Logan 
Martin, of Alabama, and Clement F. 
Robinson, of Maine, to make such 
study and report. The House resolu- 
tion last August declared further, as 
a guiding principle for the Com- 
mittee, “That the House of Delegates 
is opposed to any legislation, decree 
or mandate that subjects the practice 
of medicine to federal control and 
regulation beyond that presently im- 
posed under the American system of 
free enterprise.” 


Because of the manifest im- 
portance of the subject, the Board 
of Governors transmitted to the 
House the voluminous report on 
such parts of the bill as come within 
the scope of the action taken last 
August. Chairman W. E. Stanley 
submitted and explained the report, 
of which mimeographed copies had 
been provided. The Committee had 
made a complete analysis of the 
provisions of the bill, and gave its 
comments on such parts of it as were 
deemed to be within the purview of 
the Association and the resolution of 
the House. In view of the limitations 
of space in this issue a summary of 
salient parts of the report will be 
published in the next issue of the 
JourRNAL. 


Hearty applause from the mem- 
bers of the House, at the conclusion 
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of Chairman Stanley's statement, 
evidenced the general appreciation 
of the considerable labors of the 
Committee. 


Mr. Hay of Missouri Counsels 
That the House Delay Action 


The statement by the Board of 
Governors concerning the report 
was as follows: 


“Under directive of the resolution 
adopted by the House at the 1943 
Annual Meeting, the Board of Gov- 
ernors considered and adopted the 
report of this Committee (meaning 
the Committee on Socialized Medi- 
cine), and directed that a copy be 
sent to each bar association rep- 
resented in the House of Delegates, 
to members of the Congress of the 
United States, and that the report 
be released for general publication.” 


Mr. Stanley moved the adoption 

of the following resolution: 
ResotveD, That the report of the 

Special Committee to Study and Re- 

port on U. S. Senate Bill 1161, relat- 

ing to federal control and regulation 
of medical practice and _ hospitaliza- 
tion, and the action of the Board of 

Governors thereon, is hereby adopted 

and approved. 

State Delegate Charles M. Hay, 
of Missouri, came to the rostrum, and 
spoke in part as follows: 

“The resolution that was passed 
last August was passed after I left 
here. You are always doing some- 
thing you oughtn’t to do, when I 
am not here. (Laughter) It is a 
resolution that goes rather far, it 
seems to me, in committing us to 
stand forever and a day for no ex- 
tensiori of federal control in this 
field, beyond that now imposed. 

“I might favor that if I had time 
and energy, intelligence, thoroughly 
to examine just how far we now go 
and to vision, to forecast the limits, 
the varying limits to which we 
might ultimately want to go. That 
is rather strong meat, to commit 
ourselves to a perfectly static posi- 
tion. It seems to me you went pretty 
far when you went to that extent. On 
full consideration, I might agree 
with you. Notwithstanding the 








strong and vigorous language of this 
report, in analyzing this bill, I might 
agree with you on reflection—pretty 
vigorous, as I naturally expect any- 
thing to be that came from Stanley, 
He has all the vigor of a west wind. 
(Laughter) 

“But, gentlemen, having declared 
yourselves as in favor of a static 
position, I don’t believe we ought 
to be in a hurry to adopt the report 
of a Committee that was not dis- 
tributed here until the presentation 
of it. 


Passage of the Wagner-Murray 
Bill Declared Not To Be 


Imminent 


“I think we ought to take some 
time on this matter. We ought to 
give some thought to it. I don't 
anticipate that there is the slightest 
possibility of the Wagner-Murray 
Bill passing before we come back 
here in September, do you? Not a 
chance in the world! The fact is, in 
view of some recent occurrences 
down in Washington, I don’t think 
things are going forward with great 
vim down there to pass anything. 
(Laughter) I think they are going 
to be more or less static, which ought 
to suit you exactly, in the light of 
this resolution. 

“So I think, consistent with your 
static position which you took here 
in August, we ought to stabilize 
ourselves and stand right where we 
are with respect to this report. Let's 
take time to read it and analyze it 
and digest it and come back here 
in September prepared to vote, and 
vote intelligently on it. Now, you 
can’t do that this afternoon. You 
can’t even look intelligent when you 
vote on this bill here this afternoon. 
(Laughter) 

“I urge therefore, gentlemen, in 
all seriousness, cutting out any 
levity about it, that we postpone the 
consideration of this matter until 
we meet here next September. I am 
down in Washington now, and I 
will promise you not to let this bill 
pass until we have a chance to do 
that. (Laughter) Your status will 
be preserved, and your intelligence 
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will be augmented. (Laughter and 
Applause) ” 

State -Delegate Hay thereupon 
moved that consideration of the re- 
port be postponed until the Septem- 
ber meeting. 

Mr. Stanley opposed the motion to 
postpone, in view of the action of the 
House last August. John C. Pryor, 
of the Iowa State Bar Association, 
who had seconded Mr. Hay’s mo- 
tion to postpone, declared that 
“consideration of this matter should 
be laid aside until the war is over, 
when we can take it up.” 


Loyd Wright of California 
Opposes Postponement 


Loyd Wright, of the State Bar of 
California, urged immediate action 
He related its sub- 
ject-matter to that of the morning’s 
discussion of “the administrative 
agencies and the evils which have 
grown up under our very eyes.” 

“It was the attitude advocated by 
Mr. Hay and other lawyers,” de- 
clared Mr. Wright, “that made it 
possible for the administrative agen- 
cy theories that we are now objecting 
to, to be put into full force and 
effect by those in Washington who 
have that ideology. 


on the report. 


“I wonder what Mr. Hay’s answer 
would be if Mr. Murray introduced 
in the Senate a proposed bill where- 
by the Attorney General would tell 
each lawyer in the United States who 
his clients shall be, what he can 
charge them, and that he can 
represent no other person. 

“If the American lawyer, if the 
American Bar Association, isn’t alert 
to a matter so vital, if we haven’t the 

courage to back up a Committee 

that has studied so industriously on 
so important a matter, something 
that is vital to every one of us, some- 
thing that is important to our con- 
cept of government—in addition to 
that, Mr. Chairman, I do not under- 
stand the procedure by which a 
resolution of this body, directing 
something to be done, can be re- 
called simply because one gentleman 
found it necessary to leave the previ- 
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ous meeting prior to adjournment. 


“I think it is urgent, gentlemen, 
that we give this immediate atten- 
tion and that we have the courage 
of our convictions. (Applause) ” 


The Motion to Postpone is Defeated 
and the Report is Approved 


In closing the debate for his mo- 
tion to postpone, Mr. Hay urged 
that the report be printed, cir- 
culated, and studied, and then acted 
on after it has been “considered care- 
fully” by every member of the 
House. 


The motion to postpone until 
September was put to a vote of the 
House and was defeated. Mr. 
Stanley's motion for approval of 
the report was then adopted by the 
House. 


Mr. Douglas MacKay, of South 
Carolina, proposed a vote of thanks 
to the Committee for its “magnificent 
report,” but Chairman Crump ruled 
this “out of order,” under the Rules 
of the House. 


Recommendations as to the Economic 
Condition of the Bar 
Are Submitted 


Chairman Charles B. Stephens, of 
Illinois, for the Committee on the 
Economic Condition of the Bar, was 
recognized, to present the resolu- 
tions prepared by that Committee: 


I. That the House of Delegates ap- 
proves the outline of bar activities 
appended to this report, as a practical 
program to assist lawyers in fulfilling 
the opportunities available to the bar 
for legal service to the community, 
and recommends that each state and 
local bar association consider and 
place into immediate effect such ac- 


tivities therein suggested as may be - 


adapted to the conditions prevailing 
within the jurisdiction of the associa- 
tion concerned. 


‘II. That the House of Delegates 
recommends that, as promptly as con- 
ditions may permit, the outline of 
organized bar activities as approved 
by Recommendation I above be 
printed in appropriate pamphlet form 
for use and distribution among state 
and local bar association officers in 
promoting this program. 


III. That each state and local bar 


association is urged to prepare for 
assistance to lawyers from its jurisdic- 
tion disabled by reason of war service, 
more particularly as follows: 

a. By appointing a committee of pro- 
fessional associates for each war-dis- 
abled lawyer, to contact him at the 
earliest possible moment and to co- 
operate directly with appropriate state 
and federal agencies in arranging for 
disability compensagion, treatment, re- 
training if necessary, and return of the 
veteran to a status of self-sufficiency 
within the community; and’ 

b. By making available direct finan- 
cial assistance, as needed, for the care 
and maintenance of the dependents 
of disabled lawyers during the period 
of rehabilitation. 


IV. That the House of Delegates 
recommends that each state and local 
bar association consider the need and 
advisability of establishing within . its 
jurisdiction a lawyer employment 
service to provide the following mini- 
mum facilities: 

a. A central office where lawyers 
seeking employment may file, for the 
confidential information of prospec- 
tive employers, biographical and other 
data concerning previous experience 
and qualifications in the practice of 
law, and’ where law firms or others 
seeking to employ lawyers may apply 
for information as to those lawyers 
who have registered with such office; 
and 

b. Publicity among members of the 
bar and prospective employers calling 
attention to the availability of this 
service and the name and address of 
the officer to whom inquiries may be 
directed. 


The Board of Governors Asks 
Referral to the Section of Bar 
Activities for Study and 
Report 

For the Board of Governors under 
its new policy, James R. Morford, 
of Delaware, made the following 
statement as to the Committee's rec- 
ommendations: 


“As so often happens in the prac- 
tical work of this Association, there 
is a borderline of conflict in many 
matters between various Sections and 
various Committees. The Board of 
Governors has no criticism of this 
report, and what we have recom-— 
mended is not intended to be critical. 


“The first recommendation of the 





199 


Committee asks that this House ap- 
prove a very broad outline of Bar 
activities, an outline which is ap- 
pended to the report itself, and con- 
sists of many pages, dealing very 
comprehensively with the subjects of 
judicial service, professional service, 
public service, competence and in- 
tegrity and conduct of practice, etc. 

“With the substance of that out- 
line, I think we can have but little 
criticism. However, it is a matter 
which has been entrusted, by the 
resolution of the House, primarily 
to the Section of Bar Activities. In 
order that the work of these two 
groups dealing with somewhat simi- 
lar fields may be correlated, and in 
order that there can be no eventual 
conflict between the recommenda- 
tion of two bodies working on the 
same subject, it is the suggestion and 
recommendation of the Board of 
Governors that the first recommenda- 
tion, which is the approval of this 
outline of Bar activities, and the 
second recommendation which ap- 
proves the printing and ‘dissemina- 
tion of that outline, be referred to 
the Section of Bar Activities for 
study and report. The third and 
fourth recommendations of the Com- 
mittee are submitted without com- 
ment.” 

For the Committee, Chairman 
Stephens accepted the recommenda- 
tion of the Board of Governors. The 
Committee’s Recommendations Nos. 
1 and 2 were by vote of the House 
referred to the Section of Bar Activi- 
ties, for study and report. 

Mr. Stephen’s motions to adopt 
Recommendations Nos. 3 and 4 
were carried by the House. 

For the National Conference of 
Commissioners on Uniform State 
Laws, Mr. W. E. Stanley, as _presi- 
dent of the Conference, moved the 
adoption of its calendared resolu- 
tion, as follows: 


Resotvep, That the Uniform Act 
on Interstate Compromise of Death 
Taxes and the Uniform Act on Inter- 
state Arbitration of Death Taxes be 
approved by the House of Delegates. 
The resolution was carried by a 


vote of the House. 
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Non-Lawyer Preparation of 
Tax Returns Is Challenged 

The first resolution recommended 
by the Committee on Unauthorized 
Practice of Law was as follows: 

Resotvep, That this Association 
believes that the public should receive 
competent and disinterested advice in 
the preparation of income tax returns 
and questions relating thereto from 
persons other than those responsible 
only to the collecting agency of the 
government. 

Concerning this resolution, Chair- 
man David F. Maxwell of the Com- 
mittee told the House that “After 
consultation with the Section on 
Taxation, it has been agreed to defer 
action on it in order to afford that 
Section an opportunity for further 
study of the resolution and in the 
expectation that perhaps a more 
concrete recommendation for rem- 
edying the evil will come out of 
the association that we hope will be 
formed by this body, between the ac- 
countants and the attorneys. 


“Within the last month this Com- 
mittee has received inquiries on this 
subject from the bar associations of 
seven states. Over the past year I 
believe that hardly any state has not 
written to this Committee some com- 
munication referring to this im- 
portant matter. At the present time, 
with the tax increased to the extent 
that it has, almost every butcher and 
baker and candlestick maker is en- 
gaged in the preparation of income 
tax returns for the public. A friend 
of mine from Texas told me only 
last night that in Houston a taxi- 
cab driver has taken up the business 
of preparing income tax returns. 

“The courts of several states have 
held that the preparation of income 
tax returns in itself does not con- 
stitute the unauthorized practice of 
law. In the most recent case handed 
down by the Supreme Court of Mas- 
sachusetts, the court held flatly that a 
simple preparation of an income tax 
return, particularly the simple re- 
turns, cannot constitute unauthor- 
ized practice of law. Just how we 
can approach a solution is a prob- 
lem. 

“Your Committee felt that the 








Cleveland plan offered one logical 
way to serve the public in this im- 
portant enterprise, but the Com- 
missioner disagrees with the Cleve- 
land plan and prefers to have the 
governmental! agents carry that work 
on insofar as it is possible.” 
Chairman Maxwell moved that 
the Tax Section’s first resolution be 
referred back to the Section for 
further study. This was adopted. 


Resolution for a Conference Group 
with Accountants Is Carried 
After Debate 


The Tax Section’s second resolu- 
tion was moved by Chairman Max- 
well, as follows: 

ReEsotvep, That a national confer- 
ence group be organized consisting of 
five members of the American In- 
stitute of Accountants and five mem- 
bers of the American Bar Association, 
to be appointed by the presidents of 
the respective organizations. 

John L. Vest, of the Kentucky 
State Bar Association, wanted to 
know: “What are you going to do 
with this conference after they form 
it?” 

Chairman Maxwell explained that 
several of these conference groups 
are already in existence, with banks, 
realtors, insurance companies and 
the like, and that “by far the best 
results are obtained by this confer- 
ence method,” through “educating 
lay groups in the necessity for obtain- 
ing counsel where legal questions 
arise.” He said that as a result ‘of 
one such conference group the Amer- 
ican Bankers Association is now ad- 
vertising all over the country: 
“Consult your lawyer.” 

Mr. Vest questioned the failure 
of the resolution to state its purpose, 
and moved that it be referred back 
to the Committee for such a state- 
ment. Assembly Delegate Robert 
F. Maguire, of Oregon, thought 
the chairman of Committee should 
make a statement; he wanted to 
vote on the resolution. Former Presi- 
dent Jacob M. Lashly, of Missouri, 
also wanted a present vote on the 
resolution. Chairman Maxwell ex- 
plained that the Committee had 
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intentionally drafted the resolution 
so as to call for and create a joint 
conference group, without stating 
or limiting the purpose. 

Chairman Maxwell finally pro- 
posed to amend his Committee’s 
second resolution by adding, at the 
end thereof, the words: “, for the pur- 
pose of consideration of their mutual 
problems.” 

Mr. Vest then withdrew his mo- 
tion; Mr. John Kirkland Clark, of 
New York, further 
change in wording, which was not 
accepted by Chairman Maxwell. 


suggested a 


The Committee’s second resolu- 
tion, Maxwell’s 
amendment, was then adopted by 


with Chairman 


the House. 


Resolutions by the Section 
of Legal Education 
Are Offered 


The next matter taken up, under 
special rule, was the recommenda- 
tions of the Section of Legal Educa- 
tion and Admissions to the Bar. Sup- 
plementing the mimeographed re- 
port of the Section, Chairman Albert 
J. Harno sketched the long struggle 
for higher standards of education 
and fitness, and the present pressures 
for relaxing those standards. “In 
view of the growing perplexity of our 
economic life, there is an increasing 
need for better trained lawyers,” he 
declared. “The leadership should not 
be entrusted to narrowly trained 
specialists.” 

For the Council of the Section, 
Chairman Harno moved the follow- 
ing statement and resolution: 

“The Council of the Section is of 
the opinion, in view of the disor- 
ganized status of legal education in 
the United States, that an over-all 
survey on that subject be made, in 
view of the vital importance of tak- 
ing all steps possible toward assur- 
ing that the standards of legal educa- 
tion and admissions to the Bar shall 
be preserved and improved, so that 
the legal profession will be able to 
meet the many and important prob- 
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lems which will undoubtedly be pre- 
sented in the postwar period; and the 
Council presents the following 
resolution: 

Reso.vep, That the public interest 
requires that an over-all study of legal 
education and admissions to the Bar, 
including a thorough inspection of 
law schools, be undertaken by the 
American Bar Association, and that 
the Council of the Section of Legal 
Education and Admissions to the Bar, 
of the American Bar Association, be 
instructed to make this study at the 
earliest possible time. 

Two law schools which had been 
provisionally approved were reported 
as meeting the standards for ap- 
proval. Chairman Harno moved the 
following: 

Resotvep, That Detroit College of 
Law, Detroit, Michigan, and National 
University Law School of Washington, 
D. C., be approved as fully meeting 
the Standards of Legal Education of 
the American Bar Association. 
Chairman Harno reported also 

that on inspection and action of the 
Council of Legal Education, it had 
been found that one school no longer 
meets the standards of the Associa- 
tion. He offered the following: 

Resotvep, That the provisional ap- 
proval heretofore granted to Warren 
G. Harding College of Law, Ohio 
Northern University, Ada, Ohio, be 
withdrawn, effective June 1, 1944. 
As the resolutions from this Sec- 

tion had not been received in time 
to be calendared and reported on by 
the Board of Governors, Chairman 
Crump ruled that they would have 
to be considered and reported on by 
a special Committee of the House. 
He appointed Messrs. William O. 
Wilson, of Wyoming, chairman; 
John M. Slaton, of Georgia; and 
William G. McLaren, of Washington 
State. 

For the consideration of prospec- 
tive recommendations from the Sec- 
tion of Taxation, which had been 
formulated at a Council meeting in 
Chicago the day before and so not 
calendared, Chairman Crump ap- 
pointed a committee consisting of 
Messrs. Charles E. Hughes, Jr., of 
New York; Thomas B. Gay, of Vir- 


ginia; and James L. Shepherd, Jr., 
of Texas. 


Committee on Rules and Calendar 


Makes a Preliminary Report as to 
Amendments 


Returning to the calendar, the 
chairman of the committee on Rules 
and Calendar was recognized. So 
expeditious had been the dispatch of 
business by the House that no eve- 
ning session seemed to be needed. A 
motion by Chairman Barkdull to 
dispense with a night session was 
adopted. 

Although amendments to the Con- 
stitution and By-laws of the Associa- 
tion are acted on only at an annual 
meeting, Chairman Barkdull made 
a preliminary statement as to two 
amendments which the Rules and 
Calendar Committee has provisional- 
ly voted to file for action in 1944. 
The purpose of such a presentation 
at this time was only to enable mem- 
bers of the House and the Association 
to be thinking about them and dis- 
cussing them, in advance of formal 
publication. The statement as to 
them was as follows: 

1. State Delegate not Registered by 

Noon on First Day 


Wartime travel has emphasized a 
situation which existed in peacetime, 
of difficulty on the part of State Del- 
egates outside the continental United 
States, in attending the Annual Meet- 
ing. The Rules Committee will ac-— 
cordingly propose that Article V, Sec- 
tion 5, line 53, of the Constitution 
be amended by excepting the del- 
egates from Hawaii, Puerto Rico and 
the Territorial Group from the pro- 
vision declaring the office of State 
Delegate to be vacant upon failure 
to register by 12 o'clock noon on the 
opening day of the Annual Meeting. 
It is believed that this specific ex- 
ception in the Constitution is prefer- 
able to the placing of general discre- 
tion in the House to excuse absences, 
for the reason that members of the 
House might find themselves obligated 
to grant excuses, in many cases, if the 
constitutional authority existed. 

2. Two-Year Term for Chairman of 
House and No Re-Election; Pro- 
vision for Assistant Treasurers 


The Rules Committee has con- 
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sidered several proposals for the limita- 

tion of the term for the Chairman of 

the House. The conclusion has been 
reached that the Chairman of the 

House should be chosen for a two- 

year term, and be ineligible for re- 

election. This amendment would 
involve an additional paragraph in 

Article VII of the Constitution and 

probably the breaking up of Article 

VII into five sections; also, certain 

changes in Article VIII as to the 

nomination of Chairman of the House. 

The change will provide specifically 

that it shall apply to the Chairman 

of the House elected in 1944. 

As a part of the same amendment, 
the Committee will propose the grant- 
ing of authority to the Board of Gov- 
ernors to elect one or more Assistant 
Treasurers, 

No action on these proposals was 
asked for at this time. In order to 
facilitate the better handling of a 
matter which had become difficult 
under war conditions, Chairman 
Barkdull moved the following recom- 
mendation by the Committee: 

REsotvep, That until further ac- 
tion by the House, all Sections or 
Committees which present recom- 
mendations proposing or opposing 
specific legislation shall present to 
the Executive Secretary of the Asso- 
ciation sixty copies of the legislation 
in question, on or before the day 
prior to the convening of the session 
of the House at which the legislation 
is to be considered; and that a copy 
of such legislation be furnished by the 
Secretary to the chairman of each 
state delegation for the use of such 
delegation. 

“This recommendation,” declared 
Chairman Barkdull, “results from 
wartime conditions, under which it is 
frequently impossible for the Section 
or Committee to obtain enough 
printed copies for furnishing one to 
each member of the House; and at 
the same time the burden of 
mimeographing a large volume of 
other material by the Headquarters 
staff makes it necessary to place on 
the Section or Committee the task 
of furnishing the sixty copies.” 

This special provision as to House 
procedure was adopted. The Com- 
mittee on Credentials and Admis- 
sions had no_ further report; 
Chairman John M. Slaton of the 
Committee on Hearings said it had 
no report. 
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Committee Reports as to Strikes 
and Sanctions for Their 
Prevention 


As the afternoon session neared its 
close, time remained for the oral 
presentation of a report without 
recommendations. Assembly Dele- 
gate Robert F. Maguire, of Oregon, 
made a statement on behalf of the 
Committee on Labor, Employment 
and Social Security. 

“The Committee offers at this time 
its report of progress, and indicates 
some of the subjects which it has 
under consideration and as to which 
it expects to make definitive report 
and recommendations at the Annual 
Meeting. Primarily it has concerned 
itself with the subject of strikes and 
work stoppages in industries affect- 
ing the prosecution of the war, a 
subject and situation which has, and 
still provokes the attention and con- 
cern of every citizen. 

“That the laws presently in effect 
do not suffice is, we believe, patent 
to all. That the lack of sanctions has 
resulted in the creation of situations 
fraught with danger to the common 
effort is likewise apparent. What 
sanctions should be provided and 
how so intricate and delicate a prob- 
lem should be met is no easy prob- 
lem to solve. We are satisfied that 
heat and emotion are not proper 
solvents. 


“That the prosecution of war re- 
quires limitations and infringements 
of rights freely accorded in times of 
peace, should require no argument. 
That such infringements and limita- 
tions should go no further than 
necessity demands is a principle im- 
plicit in the program of a free na- 
tion at war. That they shall be 
sufficient to enable it to carry on its 
task without cessation of interference 
is also implicit. 


Essentials of a Wise Solution of 
the Problems of Work Stoppages 


“This Committee is of the opinion 
that a wise solution of the problem 
should include the following things, 
which have in principle already been 
approved by this House: 





“(1) Determinations of wages, 
hours and working conditions should 
be lodged in a single board or com- 
mission, so as to avoid the confusion 
and lack of coordination necessarily 
resulting from divided authority. 


“(2) Such a board must be freed 
from the effective influence or pres- 
sures from management, labor, the 
Congress or the Executive. 


““(3) That procedures for full, 
adequate, fair and speedy hearings 
must be provided. 


“(4) That determinations by 
such a board be final. 
“(5) That strikes, stoppages, 


slowdowns, be banned pending final 
determination. 


“(6) That both management and 
labor be bound to accept and abide 
by final determinations. 

“(7) That sanctions be provided 
to compel observance of, and 
obedience to such final determina- 
tions by both management and labor. 


“(8) That the operation of such 
legislation at this time be limited to 
the period of actual hostilities. 

“Legislation to eliminate strikes, 
work stoppages, or wasteful or in- 
efficient management does not reflect 
on the great majority of both labor 
and management, both of which with 
patriotism, sacrifice and efficiency are 
producing the weapons of freedom. 
Such legislation is directed only to 
those who fail in their obvious duty.” 

Chairman Maguire forecasted that 
the definitive recommendations of 
the Committee’s report to the Annual 
Meeting will cover the difficult ques- 
tion of the necessary “sanctions” 
against work stoppages. He referred 
also to the proposed legislation on 
social security, on which the Com- 
mittee made no present recommenda- 
tions. He urged that every member 
of the House and the Association 
obtain a copy of the Wagner-Mur- 
ray-Dingell Bill (S. 1161) and study 
it, before the Annual Meeting. 

Promptly at the scheduled hour 
of 5 o'clock, the House recessed until 
the following morning. 





AMERICAN BAR ASSOCIATION JOURNAL 











StU 


aft 
als 
du 
cot 
pri 
oP 
risi 
fel 
ret 
G. 

twe 
cla 
tak 


wat 
me 


mo 
ma 
of 


of | 
tior 








10uld 


com- 
usion 
sarily 


freed 
pres- 
, the 


full, 
rings 


by 


ages, 
final 


‘and 
ibide 


rided 

and 
nina- 
abor. 


such 
-d to 


‘ikes, 
r in- 
=flect 
abor 
with 
y are 
Jom. 
y to 
aty.” 
that 
s of 
nual 
jues- 
ons” 
rred 
1 on 
,om- 
nda- 
nber 
tion 
Mur- 
tudy 


hour 
intil 








HE concluding session was fea- 
ree by a notable debate as to 
the character of the post-war organi- 
zation and cooperation of the nations 
for peace. The prevailing sentiment 
in the House was that it would be 
premature or imprudent to try to 
decide now on recommendations of 
details of structure; a representative 
study the subject 
further and report its recommenda- 
tions was authorized. The timely 
topic of simplifying the federal tax 
laws and tax returns aroused respon- 
swe interest and the House in- 
structed its Section of Taxation to 
take active leadership in that task. 
Pending bills to amend the federal 
condemnation laws were opposed, 
after debate. The House condemned 
also H. R. 3855, to change the con- 
duct of jury trials in the federal 
courts. Immediate confiscation of 
private enemy property was again 
opposed. Unanimously and by a 
nsing vote, the House extended its 
felicitations to the Executive Sec- 
retary of the Association, Mrs. Olive 
G. Ricker, upon her completion of 
twenty years of service to the Asso- 
ciation. Final adjournment 
taken promptly as scheduled. 


committee to 


was 


HE call to order of the third and 

concluding session: of the House 
was delayed fifteen minutes by the 
meeting of the State Delegates to 
make nominations. The session 
moved directly into debate on the 
matter scheduled as its special order 
of business, the attitude of the Bar 
as to the extent of “the participation 
of this country in whatever organiza- 
tion is to grow out of the combined 
war effort of the United Nations.” 

In reporting the recommendations 
of the Section of International 
and Comparative Law, Chairman 
Mitchell B. Carroll, of New York, 
teferred first to the resolutions 
adopted by the Assembly and House 
last August (A.B.A.J., October, 
1943, issue, pages 562 and 601). 
“What was decided here was 
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reflected in spirit, if not in exact 
language, by the House of Represent- 
atives at the instance of Represent- 
ative Fulbright, and by the Senate 
of the United States on the motion 
of Senator Connally. It is the most 
astounding thing when you read the 
language of this House and then 
read the language of those two im- 
portant bodies of our Legislature, to 
see the reflection of the same idea.” 

Chairman Carroll reminded that 
last August the House charged the 
Section with the duty of reporting 
“upon certain phases of the imple- 
mentation of this basic resolution. 
One was the setting up of a post-war 
judicial organization. The second 
was for certain basic principles con- 
stitutional in character that should 
underlie the international organiza- 
tion.” 

“The Section has been preoccupied 
with this for a year. We have ap- 
pointed committees composed of 
some of the most illustrious lawyers 
in the field of international law. 
The question of post-war judicial 
organizations is not yet ripe for 
presentation to this group, but we 
hope to have it ready by the meeting 
in September. However, we have 
what might be considered a pioneer- 
ing report in the field of constitu- 
tional principles for world order.” 


Resolution as to Fisheries 
Is Referred Back to 
the Section 

After explaining the principal 
considerations which had actuated 
the Section’s recommendations as to 
post-war organization of the world, 
Chairman Carroll moved the adop- 
tion of the following resolution sub- 
mitted by the Section but not related 
to the major topic: 

Be It Resotvep, That without ex- 
pressing an opinion regarding -the 
limits of territorial waters for gen- 
eral purposes, any treaty of interna- 
tional agreement relating to the 


conservation and utilization of fish- 
eries should not have incorporated 
therein any provision restricting fish- 
ery rights to three miles off shore, but 


that such rights should not be claimed 

beyond a reasonable distance. 

Former Judge Floyd E. Thomp- 
son, of Illinois, was recognized to 
make the statement in behalf of the 
Board of Governors. “Each time the 
House convenes, we have some re- 
port respecting fisheries,” he said. 
“While all of us as citizens of the 
nation are interested in the subject 
of fisheries, few of us probably have 
any direct connection with the prac- 
tice of law which involves fisheries, 
especially those which come under 
the jurisdiction of international 
law.” 

Judge Thompson read the resolu- 
tion adopted by the House in 1943, 
on the recommendation of the Sec- 
tion. “This resolution directs the 
Section to study and report to this 
House principles which it may be 
desirable to incorporate into trea- 
ties,” he said. “It appears to the 
Board that the Section has been — 
asked to do a job for the lawyers 
of the country, which the lawyers 
generally are not capable of doing, 
but in which they are generally in- 
terested because of the importance 
to the Nation of this great subject of 
fisheries. 

“The Board is of the opinion that 
this resolution as presented does 
not state principles and does not 
make a study and report as this 
House directed that the Section 
should do. All this does is to state 
that, in making treaties, the three- 
mile limit shall no longer be the 
limit of the jurisdiction of the United 
States over its coastal fisheries. 

“We feel that the subject should 
be referred back to the Section, and 
that the Section should do what it 
asked this House to direct it to do, 
to state the principles which should 
be incorporated in treaties, with facts 
supporting those principles, so that 
there may be an expression of the 
American Bar Association which will 
accord with the dignity of this Asso- 
ciation. 

(Continued on page 233) 














PRACTISING LAWYER'S GUIDE TO THE 


CURRENT LAW MAGAZINES 


DMIRALTY Law—Right of Seamen to “Main- 
tenance and Cure”: The “Comments” in the 
November-December (1943) issue of the JIlinois 

Law Review (Northwestern University) contain (pages 
193-207) an analysis of the decisional law reflecting the 
unique concept of admiralty law which for centuries 
‘has protected seamen as to occupational injuries. It 
would be difficult to recall where the available material 
has been brought down to date so well. (Address: 
Illinois Law Review, Northwestern University Press, 
357 East Chicago Avenue, Chicago, Illinois; price for a 
single copy: $1) . 


Collective Bargaining—Federal Control: The history 


and controversial issues involved in “Federal Control - 


of Collective Bargaining” are narrated, in a manner 
generally favorable to the governmental powers as- 
‘serted, in a 38-page article in the November-December 
(1948) issue of the Illinois Law Review (Northwestern 
University) , by Morton Steinberg, Division Counsel of 
the WPB. (Address: Illinois Law Review, Northwestern 
University Press, 357 East Chicago Avenue, Chicago, 
Illinois; price for a single copy: $1). 


Contracts—Impact of the War on Private Contracts: 
A realistic exposition of the legal aspects of the destruc- 
tion and impairment of private contracts, because of 
wartime needs of government and the action of govern- 
mental agencies is contributed to the February (1944) 
issue of the Michigan Law Review (pages 603-622) by 
Werner W. Schroeder, J. D., of the Chicago Bar. The 


cases decided, in the United States and in England, are 
discussed, with extensive annotations; and their far- 
reaching implications are exemplified in many phases. 
The question of “who bears the loss arising upon frustra- 
tion of a contract through governmental action” is 
treated from a point of view which suggests the desir- 
ability of developing from the decisions a body of 
common law to meet the contract damage problems 
due to the war, instead of trying to deal with them 
by a statute which might be so drawn as to create more 
problems than it solved. (Address: The Michigan 
Law Review Association, Ann Arbor, Michigan; price 


per single copy: $1). 


Evidence—Judicial Notice—Use in the Expediting 
of Trials and Pre-Trial Procedures: The leading article 
in the January (1944) issue of the Harvard Law 
Review (pages 270-294), deals with “Judicial. Notice.” 
The author is Professor Edmund M. Morgan, of the 
Harvard Law School. A lawyer who has to deal with 
border-line utilizations of the doctrine of judicial 
notice will be likely to find helpful the background 
afforded by this discussion. (Address: Harvard Law 
Review, Cambridge, Massachusetts; price per single 
copy: 75 cents). 


Federal Taxation—Present Taxable Status of Stock 
Dividends—Deductibility of Real Estate Taxes As 
Capital Expenditures: The January (1944) issue of the 
Minnesota Law Review, journal of the Minnesota Bar 
Association, contains a 24-page analysis of this subject, 





Editor’s Note: This department of the JOURNAL is in- 
tended to provide a means by which the practising lawyer 
can find out if the current law reviews and other law 
magazines contain material which might be of interest 
and help to him in his professional work. Complete 
coverage of all material of merit in all of the publications 
is of course impracticable. Selection is made of articles, 
notes, editorials, etc., which, from the point of view of a 
lawyer in active general practice, seem likely to be per- 
haps useful‘to other lawyers in connection with subjects 
and questions of law which are current. No assurance 
can be given that an indicated article, etc., will be found 
helpful on the particular problem confronting the lawyer. 
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Members of the Association who are interested in any 
of the articles, etc., referred to in this department will 
generally find the magazine obtainable on prompt re- 
quest to the address given in parentheses, if accompanied 
by a remittance of the price stated for a single copy. If 
this experimental department proves to be in fact useful 
to lawyers in acquainting them with available material, 
and it develops that copies of a current magazine listed 
are unobtainable from the publisher, the JOURNAL Will 
be able to supply, at a price to cover the cost plus handling 
and. postage, a planograph or other copy of any article, 
note, etc., which is desired. Request should be made first 
to the particular magazine. 


AMERICAN Bar ASSOCIATION JOURNAL 















rr a | 


- —_— a 


Ss=csc g + 








d, are 
r far- 
yhases. 


rustra- 
mn” is 
desir- 
dy of 
»blems 
them 
- more 
shigan 
price 


-diting 
article 

Law 
otice.” 
of the 
1 with 
idicial 
round 
| Law 
single 


Stock 
es As 
of the 
ta Bar 
ubject, 


in any 
nt will 
apt re- 
panied 
ypy. If 
useful 
aterial, 
e listed 
AL will 
andling 
article, 
de first 


OURNAL 











Appin, 1944 


by Professor Henry Rottschaeffer, of the University of 
Minnesota. This will be continued in a subsequent 
issue. The same number contains a two-page note by 
the same author on real estate taxes as deductible capital 
expenditures, under the federal laws. (Address: Min- 
nesota Law Review Foundation, Minneapolis, Min- 
nesota; price per single copy: $1) . 


Federal Taxation—Excess Profits Taxes—Section 734 of 
the Internal Revenue Code: In the December (1943) 
issue of the Yale Law Journal (pages 137-161), Harry J. 
Rudick, of the New York Bar, writes concerning the 
complications and difficulties which have beset lawyers 
and clients in dealing with Section 734. His analysis 
might be found helpful. (Address: Yale Law Journal, 
New Haven, Connecticut; price per single copy: $1). 


Labor Relations Law—National War Labor Board and 
Wartime Arbitrations—Status of Supervisory Employees 
Under the National Labor Relations Act: The Jowa Law 
Review devotes its January (1944) issue in entirety 
(pages 145-364) to “A Symposium on Labor Law in War 
Time”. The topics covered are well-selected and the 
writers speak from experience. The volume is likely to 
be found one of the most useful of its kind. (Address: 
Iowa Law Review, Iowa City, Iowa; price per single 
copy: $1). 


Medical Jurisprudence—Traumatic Neuroses in Court— 
Liability for Disability by Psychic Stimuli: A study of 
unique usefulness to lawyers who have concern with 
such matters is provided by Professors Hubert Winston 
Smith, Harry C. Solomon, and Stanley Cobb, of the 
Harvard Medical School, in the December (1943) issue 
of the Virginia Law Review (pages 87-175) under the 
title “Traumatic Neuroses in Court.” The law, the 
decisions, and the psychiatric phases are brought to- 
gether in a functional study of the injurious reactions 
which psychic stimuli may cause through psychological 
mechanisms. The legal implications of traumatic neu- 
rosis are exhaustively examined. (Address: Virginia Law 
Review Association, University of Virginia, Charlottes- 
ville, Virginia; price per single copy: $1.25) . 


Trusts—The Effects of a Power to Revoke a Trust: 
The rights and liabilities of a person who creates a 
trust inter vivos and reserves the power to revoke the 
ust are authoritatively discussed by Professor Austin 
Wakeman Scott, of the Harvard Law School, in the 
January (1944) issue of the Harvard Law Review 
(pages 362-377). The discussion stems from the recent 
decision of the New York Court of Appeals in City Bank 
Farmers Trust Company v. Cannon, 291 N. Y. 125; 
SIN. E. (2nd) 674 (1948) ; the applications and the im- 
Plications of the principles of that decision are ex- 
Plored. (Address: Harvard Law Review, Cambridge, 
Massachusetts; price per single copy: 75 cents). 
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Renegotiation of War Contracts—Pricing in War 
Contracts—Profit Controls—Relationship of Renegotia- 
tion and Federal Taxation: This department should not 
be inaugurated without a reference to the 240-page 
quarterly issued by the Duke University School of Law 
in its Law and Contemporary Problems series. This 
issue is devoted wholly to “War Contract Renegotia- 
tion” and related problems of the practitioner and his 
clients. Although there have been substantial changes 
in both statute law and administrative handling since 
the contents of this volume were written, and no short, 
easy answer to the crucial question of what are “ex- 
cessive profits” is provided, this is still a well-docu- 
mented compendium containing considerable material 
which may be helpful to a lawyer whose experience is 
not inclusive and “down-to-the-minute” in this field. 
The authors are lawyers of standing; most of them have 
been in important legal positions for the Services in 
handling matters akin to those of which they write. 
Although the point of view of the lawyer on “‘the other 
side of the table” is often lacking in this treatise, the 
selection of material seems little influenced by official 
relationships. Informative background is given as to 
“Profit Limitation Controls Prior to the Present War,” 
by H. Struve Hensel and Lieutenant Richard G. 
McClung, members of the New York Bar who are, 
respectively, Chief and member of the Procurement 
Legal Division of the Office of the Under Secretary of 
the Navy. The relationships of “Renegotiation and 
Procurement” are given by Messrs. William L. Mar- 


_ bury and Robert R. Bowie, of the Maryland Bar, both 


engaged in law work in the Office of the Director of 
Matériel, A. S. F., War Department. “Pricing in War 
Contracts” is discussed by Glenn A. Lloyd, of the Chica- 
go Bar and the Chicago Ordnance District, War De- 
partment; ‘“Coverage and Exemptions,” by W. John 
Kenney, of the California Bar and the Navy's Procure- 
ment Division; and “Renegotiation ‘Standards and 
Practices,” by Carman C. Blough, of the accounting 
firm of Arthur Anderson and Co. and the WPB's 
representative on Price Adjustment Boards. Wadsworth 
Watts, of the Illinois Bar, Assistant Counsel of the 
War Department's Price Adjustment Board, wrote 
graphically of “Renegotiation and Federal Taxation,” 
but this contribution has to be read with at least one 
eye on the new Revenue Act. A lawyer pondering the 
“Constitutionality of Statutory Renegotiation” will get 
a good start on his thinking, from the article by Pro- 
fessor Charles S. Collier, of The George Washington 
University and the District of Columbia Bar. “Renego- 
tiation Pro and Con” is argued by Hult Lawrence Wil- 
son, of the Research Institute of America. The volume 
has a helpful index by subjects. (Address: Law and 
Contemporary Problems, Duke Station, Durham, North 
Carolina; price per single copy: $1). 










AVID ANDREW SIMMONS of Houston, Texas, 
was nominated for President of the Association 
at a meeting of the State Delegates held at 

Chicago on February 29, 1944, in connection with the 
mid-year meeting of the House of Delegates. 


Mr. Simmons was-born at 
Galveston, Texas, on May 31, 
1897, the son of David E. 
and Virgilia Finlay Sim- 
mons. He was admitted to 
the Bar in 1919 on his dis- 
charge from the Army, where 
he had served as a lieutenant 
in the Air Service. His legal 
education was obtairied at 
the University of ‘Texas, 
where he was graduated with 
highest honors. He _ was 
married in 1921 to Elizabeth 
Daggett, of Fort Worth, Tex- 
as, and they have two 
daughters, Elizabeth and An- 
drea. 

Shortly after his admission 
to the Bar, Mr. Simmons 
served two years as Assistant 
U. S. District Attorney, then 
as First Assistant Attorney 
General of Texas, is now 
in the general practice as a 
member of the firm of Sim- 
mons & Smyth, and for the 
past fourteen years has been general counsel for the 
Port of Houston. 

Mr. Simmons comes from a family of lawyers, his 
father, maternal uncle, grandfather, and great-grand- 
father all having been members of the profession. With. 
such a background he soon became interested in the 
legal professional organizations and served on various 
committees of his state and local associations. In 1930 
he founded and was for two years editor of the Houston 
Bar Journal, and in 1932-33 was president of the Hous- 
ton-Galveston District Bar Association. In 1929 he 
presented a plan for democratizing the Texas Bar 
Association, which, with slight modifications, was 
adopted in 1931. In 1937 he was elected president of 
the Texas Bar Association and established a central 
office, employed a lawyer as full-time executive secretary 
with a staff, created sections for association work, and 
founded a monthly magazine, the Texas Bar Journal. 

Mr. Simmons at this time is president of the, American 
Judicature Society, which is one of the larger national 
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legal organizations affiliated with the American Bar 
Association. He has served as president of the Society 
since 1940, and during that time has been instrumental 
in increasing its membership more than 200%. 

He was a member of the Board of Governors of this 
Association, 1937-40, repre- 
senting the Fifth Circuit; was 
chairman of the Conference 
of Bar Association Delegates 
in 1933; member of the Gen- 
eral Council, 1933-36; State 
Delegate for Texas, 1936-38; 
Vice President for Texas, 
1930-31. He was a member 
of the Committee on Coor- 
dination which wrote the 
Constitution of the 
American Bar Association 
and suggested the formula 
for the representation of 
large and small states in the 
House of Delegates. At the 
time of the adoption of the 
new Constitution in Boston, 
he was assigned by the floor 
defend the 


new 


committee to 
section dealing with the 
House of Delegates. He has 
been a member of the Com- 
mittee on Improving the 
Administration of Justice, 
1940-43; a member of the 
Committee on Coordination of National Defense, 1941- 
42; Director of Membership, 1942-44; a member of the 
Admiralty and Maritime Committee, 1943-44; and of 
the Criminal Law Section’s Committee on Supreme 
Court Rules for Criminal Procedure, 1941-44. 

Mr. Simmons is also a member of the American Law 
Institute, Selden Society of England, Maritime Law 
Association: vice chairman of the Committee on Law 
and Legislation of the American Association of Port 
Authorities; and was a member of the Texas Civil 
Judicial Council, 1937-43. 

In addition to founding the Houston Bar Journal 
and the Texas Bar Journal, Mr. Simmons has contri- 
buted various articles on legal subjects to bar journals 
and law reviews throughout the country. He has been 
guest speaker at meetings of state bar associations in 
Florida, Ohio, Louisiana, North Dakota, Montana, Utah, 
and New Mexico, and has spoken before local pro- 
fessional groups in Atlanta, New Orleans, Philadelphia, 
Chicago, Kansas City, San Francisco, and elsewhere. 
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for Chairman of the House of Delegates, on Febru- 

ary 29. Mr. Gregory, son of Stephen S. Gregory, 
former President of the American Bar Association and 
first Editor-in-Chief of the JourNAL, was born at Madi- 
son, Wisconsin, August 29, 1886. He graduated from 
Yale University, A.B., 1910, and from Northwestern 
University School of Law, LL.B., 1912. He was admitted 
to the Bar in Illinois the same year and since then 
has been in active practice in Chicago, except for about 
two years during World War I. As a First Lieutenant, 
313th Field Artillery, he served with the American 
Expeditionary Forces from May, 1918, to May, 1919. 
Mr. Gregory was president of the Chicago Bar Asso- 
ciation, 1939-1940; chairman, Committee on Military 
Service, Chicago Bar Association, 1940-1941; chairman, 


T foros GREGORY, of Chicago, was nominated 


BOOK REVIEWS 


Committee on Candidates, Chicago Bar Association, 
1943-1944; vice president, Illinois Bar Association, 1942- 
1944; member of the State Board of Law Examiners 
since 1942; Coordinator of Government Appeal Agents 
for Cook County, Illinois, in connection with the 
administration of Selective Training and Service Act 
since 1940; member of State Examining Board for Board 
of Legal Examiners of U. S. Civil Service Commission, 
1942-1944; member of the Board of Directors of the 
American Judicature Society, 1943; vice president of 
the Law Club of Chicago, 1943-1944; and member of 
the Board of Editors of the AMERICAN Bar AssOclATION 
Journa, 1943. He has been a member of the House 
of Delegates of the American Bar Association since 1938, 
serving as State Delegate, 1942-1945; and chairman of 
the Committee on War Work since 1942. 





In the Kaleidoscope of Peace-Planning 


ican Policy (Baltimore: Johns Hopkins Press; 
1943; pp. x, 492; $3.50) presents an interesting 
method of approach to the problems of the future. 
First, the author reconstructs some incident of the past 


p LBERT SHAW’S International Bearings of Amer- 


through the medium of excerpts from his contemporary 
editorials; then, he analyzes the incident and his old 
forecasts in the light of subsequent developments; final- 
ly, he sketches a similar problem of the present and 
forecasts the probable developments by way of analogy. 
As many of his old predictions proved to be correct, the 
reader of the book is apt to believe in his new sugges- 
tions. The most interesting one is his proposal that a 
distinct international authority be created entrusted 
with the control of the freedom of navigation on the 
high seas which from time immemorial has been con- 
sidered a common dominion of all nations. To this 
authority the navies of the world should be transferred, 
as well as all the small islands and other important 
maritime bases. He favors a commercial union of 
North America, and Canada’s participation in the 
Pan American Union. He is the author of the paradox 
that the United States was the only power true to the 
original spirit of the League of Nations and he hopes 
that the United States will play the leading role in 
resuscitating the League. Though the book lacks 
organization, it is readable and stimulating. 


Fact and Fancy 


Stuart Chevalier’s War’s End and After (New York: 
The Macmillan Company; 1943; pp. xii, 337; $2.75) is 
another one of those books in which the author deems 
it necessary to transpose the future into the past and 
to discuss the post-war problems from the vantage point 
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of some future year. It is presented in the form of a 
conversation between a conservative businessman and 
a liberal economist in which a middle-of-the-road lawyer 
acts as mediator. Though the author tries to be ob- 
jective, his sympathy seems to lie with the lawyer, and 
through him he introduces his best suggestions. The 
most valuable chapter of the book is the one on war 
aims. In the last chapter an extra-fantastic touch is 
added by the introduction of Death, Satan and a 
visitor from Mars. Though written in a light vein, 
the book presents a good summary of the three main 
trends of public opinion. 


Financing the Peace 

Where’s the Money Coming From? is the title of the 
third of Stuart Chase’s reports in fhe “When the War 
Ends” series (New York: Twentieth Century Fund; 
1943; pp. xii, 179; $1.00). The report is as clear as 
the two previous ones, The Road We Are Travelling 
and Goals for America. The author asserts that no 
financial difficulties ought to block the progress of the 
American economy. The money will come from the 
work of the people and the work of their machines. 
If both are fully employed, if an economy of abundance: 
is established in place of an economy of scarcity, there 
will be enough money to keep the whole system working 
smoothly. A nation that can spend billions for war 
should be able to spend billions for peace. The system 
best adapted to achieve that result is a compensatory 
economy, where businessmen largely own and operate 
the means of production, but where the government 
underwrites full employment through its control over 
the financial machinery. The government's interven- 
tion should be related to the unemployment index; it 
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should tax the idle money and shall fill the gaps in 
employment through public works assuring the es- 
sentials of living to every American. The author ex- 
plains the unreasonableness of the fear of inflation or 
crushing national debt in a system of full employment 
of men and resources in times of peace. The book is 
well written and intelligible. Though economists might 


BOOK REVIEWS 


disagree as to the efficacy of the proposed reforms, the 
book will certainly contribute to the clarification of the 
issues involved. Those who might wish to challenge his 
theory will have a difficult task in matching the spirit 
and drive of his exposition. 

Louis B. SoHN 


Cambridge, Massachusetts 





Patent Law for Chemists, Engineers and Students, by 
Chester H. Biesterfeld. 1943. New York: John Wiley 
& Sons, Inc., Pp. v, 225. $2.75.—Intended primarily as 
a patent law text for chemists, engineers, students and 
other non-lawyers, this book, in its 225 relatively small 
pages, seems well adapted to accomplish its intended 
purpose with the minimum of reading time. The 
principal subjects of substantive patent law are in most 
instances considered as separate chapters in the book, 
and taken chapter by chapter, these subjects are treated 
clearly and in sufficient detail to convey a relatively 
complete understanding to most engineers or business 
executives. 


While the extent or detail to which the discussion of 
any one of the various subjects should be carried in a 
book of this character may be quite argumentative, the 
author seems to have hit upon a happy compromise in 
most instances, with the result that considerable detail 
of treatment is included without confusion of the broad 


ideas set forth. One aspect of the book that seems par-_ 


by general lawyers having clients whose business activi- 
ties may touch upon the field of invention. 
FerRD Binc 


Chicago 





RECENT PUBLICATIONS 
A MoberN ForEIGN PoLicy FOR THE UNITED States, by 
Joseph M. Jones. 1944. New York: The Macmillan 
Company. Pp. viii, 94. $1.35. 


, War AND PosTWwaAR ADJUSTMENT Po icigs: Text of Of- 


ficial Report and Related Documents, by Bernard M. 
Baruch and John M. Hancock. 1944. Washington, 
D. C.: American Council on Public Affairs. Pp. 131. 
Cloth, $2; paper, $1. 


-+ UNrrep NATIONS AGREEMENTS, edited by M. B. Schnap- 


per. 1944. Washington, D. C.: The American Coun- 
cil on Public Affairs. Pp. xxxiii, 376. Cloth, $3.75; 
paper, $3.25. 


“ 


ticularly worthy of commendation is that the author’~~/NEW Firms AND FREE ENTERPRISE: PRE-WAR AND POsT- 


has expressed his opinions on questions of business 
judgmertt or practice as these questions arise in con- 
nection with patent matters. 


The organization of the subject matter of the book ( 


seems to have beenewell handled in most respects, al- 
though it is possible that some minor reorganization 
might increase the effectiveness of presentation, particu- 
larly for those readers who have had no previous 
contact with the subject of patents. The most objec- 
tionable feature in this regard is the inclusion of 
chapters relating to Chemical Claims, and Functional 
Claims prior to the chapter which deals with Patent 
Applications. Thus, many technical features and rules 
relating to patent claims are discussed before the dis- 
cussion of the general form and purpose of such claims. 
This questionable sequence of treatment will be of no 
great moment to most readers, but would seem to be of 
some importance when the book is used as a text for 
students. 


Considered as a whole, this book merits study by the \ 


field of workers for whom it was intended, that is, 
chemists, engineers and students; and in addition, it 
may be recommended for study as background material 
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War Aspects, by Alfred R. Oxenfeldt. 1943. Wash- 
ington, D. C.: The American Council on Public 
Affairs. Pp. 196. Cloth, $3.25; paper, $2.50. 


Tue Lasor LEcIsLaATION OF New Jersey, by Philip 
Charles Newman. 1943. Washington, D. C.: The 
American Council on Public Affairs. Pp. xii, 149. 
Paper, $2. 


ee Excess Prorits TAXATION, by Kenneth James Curran. 


1943, Washington, D. C.: The American Council on 
Public Affairs. Pp. vii, 203. Cloth, $3.50; Paper, $3. 


<THe Economic THOUGHT oF Wooprow Witson, by 
William Diamond. 1943. Baltimore: The Johns 
Hopkins Press. Pp. 210. Cloth, $2.50; paper, $2. 


, Bur~pING REGULATION IN New York Ciry: A Stupy IN 


ADMINISTRATIVE LAW AND Procepure, by Joseph D. 
McGoldrick, Seymour Graubard and Raymond J. 
Horowitz. 1944. New York: The Commonwealth 


Fund. Pp. xv, 743, $4.50. 


INTER-AMERICAN BAR ASSOCIATION: ORGANIZATION OF 
THE ASSOCIATION AND PROCEEDINGS OF THE First Con- 
FERENCE. 1943. Washington, D. C.: Inter-American 
Bar Association. Pp. vi, 484. $3, or two volumes 
for $5. 
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Officers and Governors 
Nominated 


T the February 29th meeting 
A. the State Delegates, nomi- 
nated by petition and elected by mail 
ballot of the American Bar Associa- 
tion members resident in their re- 
spective states, their nominee for 
President of the Association for the 
year 1944-45 was David A. Simmons, 
of Houston, Texas.~ The election of 
officers of the Association takes place 
in the House of Delegates in Chi- 
cago, during the Annual Meeting set 
for the week of September 11, 1944. 

Mr. Simmons has served the As- 
sociation in many capacities, and has 
been President of the State Bar of 
sketch of his life and pro- 
is published else- 
where in this issue. 

At the same meeting the State Dele- 
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TAPPAN GREGORY 
Unopposed Nominee of the State Delegates 
for Chairman of the House 
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CURRENT EVENTS 


gates nominated without opposition 
for the office of Chairman of the 


House of Delegates Tappan Greg- 
ory, of Chicago, who is chairman of 
the Association’s Committee on War 
Work and a member of the Board 
of Editors of the AMERICAN Bar 
ASSOCIATION JOURNAL. 

If an amendment to the Consti- 
tution recommended by the Rules 
and Calendar Committee of the 
House of Delegates is adopted at the 
Annual Meeting, the Chairman of 
the House of Delegates elected in 
1944 and thereafter will serve for a 
two-year term, without eligibility 
for reelection. 

For the office of Treasurer the 
State Delegates renominated John H. 
Voorhees, of Sioux Falls, South Da- 
kota, who has served in that capacity 
since 1927. Announcement was made 
by State Delegate Roy Willy of 
South Dakota, at the request of Mr. 
Voorhees that the 
latter will not be 
a candidate for re- 
election. in 1945. 
This will bring to 
a close his long and 
highly useful serv- 
ice to the Associa- 
tion, during which 
the office has been 
administered with 
rare fidelity and de- 
votion. 

For the office of 
Secretary the State 
Delegates renomj- 
nated Harry S. 
Knight, of Sun- 
bury, Pennsylvania, 
who has been Secre- 
tary of the Associa- 
tion since 1936. 

For membership 
on the Board 
of Governors for 
three-year terms to 
begin with the ad- 
journment of the 


1944 Annual Meeting, the nomina- 
tions made by the State Delegates 
were as follows: 

Fourth Circuit: Judge Frank C. 
Haymond, of Fairmont, West 
Virginia, who has worked on 
many committees of the Asso- 
ciation and was first made the 
State Delegate from his state in 
1937. 

Seventh Circuit: Eli F. Seebirt, of 
South Bend, Indiana, who was 
a member of the former General 
Council and was the State Dele- 
gate from Indiana until 1940. 

Eighth Circuit: A. W. Dobyns, of 
Little Rock, Arkansas, who has 
been active in the Arkansas State 
Bar Association and has been 
State Delegate from Arkansas 
since 1940. 

Opportunity for. other nomina- 
tions, by petitions signed by Asso- 
ciation members, for any of the 
Association offices, is provided by 
Article VILI, Section 2, of the Con- 
stitution of the Association. 


Special Committee 
on Law Lists 

T ITS meeting on February 11, 

1944, this Committee revoked 
the letter of intention issued to the 
Legal Directories Publishing Com- 
pany, 310 Reisch Building, Spring- 
field, Illinois, covering the a 
state legal directories: 

Colorado-Nebraska Legal Directory 

Michigan Legal Directory 

Oklahoma Legal Directory 

Pacific Coast Legal Directory for the 

States of Washington, Oregon and 

California. 

On the application of the pub- 
lisher of the Registro Profesional de 
Abogados de los Estados Unidos de 
America, the Committee extended 
from December 31, 1943, to Decem- 
ber 31, 1944, the time limit on the 
letter of intention held by the pub- 
lisher, the Committee being of the 
opinion such request was justified by 
wartime conditions. 
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A Practical Measure for Improved 
Procedures for Administrative 
Agencies 

HE action of the House of Delegates on February 
28 offers to the Congress of the United States the 
judgment and recommendation of the Association’s 
representative body, as to what may best be done at this 
time to improve and standardize the procedures of federal 
administrative agencies, in respects which will protect the 
substance of rights and assure the observance of what 
Mr. Justice Cardozo called “the rudiments of fair play.” 
The unanimous vote of the House of Delegates was 
taken after a most interesting explanation of the bill and 
exposition of its objectives. Many questions were asked 
from the floor, on the suggestion of the Committee on 
Administrative Law, to assure the fullest understanding 
of what was proposed. Debate and votes ensued, as to 

several salient features. 
This was generally attested as one of the most informa- 


tive and worth-while sessions ever held by the House of | 


Delegates. The whole discussion was in keeping with the 
best traditions of the Association’s usefulness. A full 
transcript of it would be of vital interest to all who are 
concerned with the subject. The detailed report which is 
published in this issue will be found informative, although 
of necessity condensed to keep within available space. 
The bill which the House voted to offer for the con- 
sideration of legislators and the public has been con- 
siderably revised and improved from the form which, 
with the Committee’s annotations, was given in full in 
our January issue. The perfected draft is the product, 
not merely of the Committee’s continued studies, but also 
of the many suggestions and questions which were re- 
ceived from bar associations and from individuals, as a 
result of placing the full text of the earlier draft in the 
hands of the 31,000 members of the Association and in- 
viting their comments. The bill in the form approved 
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by the House of Delegates is printed elsewhere in this 
issue, so that our members may compare its improved 


text with the wording and annotations of the draft pub; 


lished in January. 

The measure is offered, and will be vigorously ad- 
vocated, as embodying comprehensively the procedures 
which should in the opinion of the Association be enacted 
at this time as to all the federal administrative agencies 
stated to be within its scope. It is a general bill; addi- 
tional or different safeguards may be deemed by the 
Congress to be desirable, as to some of the agencies. For 
reasons which have been explained, the war agencies are 
not included at this time. The prescribing of suitable 
procedures for various of them seems likely to be con- 
sidered in connection with legislation for their extension. 
The Association has made available a code of procedures 
which in its considered opinion will provide suitable safe- 
guards against arbitrary action, by any agency to which 
they are made applicable. 

On the vital subject of the scope of judicial review of 
quasi-judicial findings and determinations by the agencies, 
the Committee’s bill does not go as far as many members 
of the House and the Association would wish. The Com- 
mittee had kept its proposals within the limits of what it 
believed to be a practicable provision for a general bill 
at this time. It is soundly based on the view declared by 
Chief Justice Hughes in Morgan v. United States (304 
U.S. 1, 14-15, 19-20), to the effect that the individual 
citizen has a constitutional right, as an “inexorable safe- 
guard”, to be afforded a judicial review for his protection 
against arbitrary administrative action contrary to due 
process of law and the substance of fair determination. 
It is consonant with the concept, declared by the Supreme 
Court on the very day the House of Delegates acted 
(Stark v. Wickard), that the authority for judicial re- 
view “is found in the existence of courts” and that “under 
Article III [of the Constitution], Congress established 
courts to adjudicate cases and controversies as to claims 
of infringement of individual rights whether by unlawful 
action of private persons or by the exertion of unauthorized 
administrative power.” In any event, along with its ap- 
proval of the Committee’s general bill, the House of 
Delegates adopted a resolution (which should be read 
with it) reaffirming the historic position of the Association 
as to judicial review. 

The measure sponsored by the Association is not offered 
as an attack on any administrative agencies, their mem- 
bers, or their staffs. There have been evidences that many 
members of administrative agencies would welcome the 
requiring of procedures and safeguards such as are pro- 
posed in this bill. Many of these reforms were in sub- 
stance recommended in the reports by The Attorney 
General’s Committee on Administrative Procedure. Many 
of them are in effect complied with by some of the ad- 
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ministrative agencies, without compu.sion of law. The 
Association invites the cooperation of all persons and 
public officers who, in the interests of fair functioning 
of the administrative process, will give their support to 
these reasonable and practicable measures for the im- 
provement of the administrative justice. Even these for- 
ward steps will doubtless be resisted by some, and a 
vigorous rallying of the forces of public opinion will be 
needed for the early accomplishment of the objectives. 

In an unforgettable sentence in a review in our March 
issue (page 138), Mr. Justice Jackson said, as to the 
rights vouchsafed by constitutional guaranties which this 
bill is designed to implement and protect: “ ‘Paper’ rights 
are worth, when they are threatened, just what some 
lawyer makes them worth.” This bill represents, as to 
the rights of citizens, just what the majority of American 
lawyers, represented in the House of Delegates, proposes 
to help make those rights worth. Words in documents 
do not assure the reality and substance of the human 
rights which they declare; that must be done by public 
officers conforming to fair procedures, by vigilant courts 
with adequate powers, and by lawyers who are willing 
to work for and defend those rights. On the eve of his 
death, the immortal Illinois lawyer said: “We all declare 
for liberty; but in using the same word, we do not mean 
the same thing. ... Plainly the sheep and the wolf are 
not agreed upon the definition of liberty.” 

In its proposed bill, the American Bar Association has 
offered in specific and practicable form the measures 
which, in the judgment and experience of its representa- 
tive body are needed at this time, to strengthen the hands 
of those who strive for fairness in the administrative proc- 
ess and to curb those who seek to exercise arbitrary powers. 


A Special Supplement 


HE postman will shortly bring to every member of the 

American Bar Association a booklet entitled “The 

International Law of the Future.” The JourNat sends 
this to you with the conviction that it will be of immediate 
and permanent value to you and, through you, to our 
nation. 

The American people have had to fight two world wars 
in a single generation. They are determined to prevent 
tecurring wars and to secure peace by the establishment 
of the reign of law among nations, Where there is no law 
there will be either anarchy or dictatorship. 

The construction of this legal order is primarily the 
tesponsibility of lawyers. The American people will 
naturally and rightly look to us for leadership. We dare 
not fail them. 

Too many of us know too little about international law, 
why there have been great failures and why, also, there 


have been great successes. 
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As an informative guide and as a basis for clear think- 
ing, we believe this treatise is the most authoritative and 
impartial statement that exists. It was hammered out after 
two years of work by over two hundred of the best trained 
minds that we have in America and Canada. 

Because of the strength and position of America, we, 
the lawyers of America, face an opportunity to take a 
decisive part in shaping the future world. Just as we know 
that we are fighting to win the bloodiest and most savage 
war of all time, so we know that we are living in a supreme 
moment of history. 

We are called upon to play a role that will not be easy, 
for which we may not presently be too well prepared, but 
which by the very immensity of its challenge will lift us 
above ourselves, give us vision, and instill in us the passion- 
ate determination to make plans and create instrumentali- 
ties through which the world may find justice under law, 
peace under law, decency under law, and a finer civilization 
under law. 

To that great end the JourNat makes its humble con- 
tribution through this special supplement—“The Inter- 
national Law of the Future.” 


The House of Delegates Acts 
on Many Vital Matters 


House of Delegates held its mid-year meeting in 
Chicago on the last days of February. Appropriately, 
this issue of the JouRNAL is devoted principally to 

the proceedings of the representative body of the Associa- 
tion and the profession. 

Action was taken on a large number of wel!-considered 
matters. The debates which took place confirmed the 
stature of the House as a deliberative forum reflecting 
the opinion and experience of the lawyers in every state 
in the Union. Details which are important to lawyers 
and to the public are in this issue. 

Outstanding in significance was the hearty approval 
of the Association’s draft of an Administrative Procedure 
Act. This was a long step forward in the program of 
President Henderson that the Association shall do all it 
can to implement and assist the general public demand 
for the curbing and correction of abuses in federal ad- 
ministrative agencies. : 

Proposals to define at this time the details of the de- 
sitable post-war organization and cooperation of the 
nations for peace evoked lively debate in the body which 
had vigorously espoused the principles which were later 
declared in the Fulbright and Connally resolutions in the 
Congress. A notable analysis of such parts of the Wagner- 
Murray bill (S. 1161) as were found to come within the 
Association’s pronouncement against extensions of federal 
control of the medical profession was presented under the 
instructions of the House last August, and was approved, 
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in the interests of helping to preserve constitutional 
boundaries between the functions of the state and national 
government under the federal system. 

Other matters of importance were discussed and acted 
on. The debates and votes were of a discriminating and 
sute-footed quality. Members of the Association should 
not fail to read carefully the chronicle of this meeting of 
the House of Delegates. 


A New Department Will Seek to Give 
Practical Help to Lawyers 


OR the purpose of making each issue of the JourNAL 

more helpful to lawyers in the day-by-day practice of 

their profession, we are establishing experimentally a 
new department, devoted to coverage of the current law 
reviews and legal periodicals. Our hope will be to denote 
promptly, for the information and assistance of our mem- 
bers, the topic and nature of articles, notes, editorials, etc., 
to fulfill the objective of the title: “The Practising 
Lawyer’s Guide to Current Law Magazines.” 

It may be regarded as a phase of our changing pro- 
fession that the alert lawyer in quest of the tools for the 
effective performance of his work for clients can no longer 
limit himself to bound volumes of reports, to textbooks, 
or to advance sheets, with or without the aid of the 
“services” in specialized fields. With many aspects of 
the law new and changing, and with new editions of text- 
books considerably restricted by the war conditions, a 
great deal of the most useful material is brought together 
and analyzed, for the first time, in the law reviews and 
law periodicals, often in a manner down-to-date and 
most helpful to the lawyer who is struggling with a novel 
and knotty problem which has been dealt with in one of 
the many publications. The new department will try to 
guide the practising lawyer selectively to some of the 
available material of this character. 

Especially under wartime conditions, the new depart- 
ment can be of general usefulness only if it finds the way 
to overcome some practical difficulties. Relatively few of 
the 31,000 members of the Association have convenient 
access to libraries which contain many of the law reviews 
which will be cited. Perhaps more of the law libraries 
will be led to subscribe for these publications. The active 
interest and cooperation of the staffs of the publications 
have been promised. Despite existing mandates for re- 
duced use of paper by publishers, single copies of many of 
the reviews are said to be still obtainable by non-sub- 
scribers, at the stated price. Where ‘this is not so, the 
supplying of photostatic or “offset” copies of requested 
articles, notes, etc., will be resorted to, as the practicable 
way of meeting the need. 

Our readers will examine the new -department, else- 
where in this issue, with interest and, we hope, approval. 
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It necessarily will proceed by trial and error, both as to 
coverage and manner of treatment, in order to make it 
of the greatest possible usefulness. Suggestions and 
criticisms for its improvement will be welcomed. Mem- 
bers of the Association are invited to send in information 
or suggestions as to specific articles which they found 
helpful to themselves. Comment on the new department 
will be welcomed; the cooperation of our readers will 
help toward its success. 





Vote Your Choice for State Delegate 
EMBERS of the American Bar Association in 
the nineteen states, Hawaii and the Territorial 
Group, which nominate and elect their State Dele- 
gates in 1944, will soon receive from the Board of Elections 
their ballots for the election of a State Delegate to repre- 
sent, respectively, each of those jurisdictions for a three- 
year term. One-third of the State Delegates is nominated 
by petition and elected by mail ballot each year. 

It is the right and the duty of each member of the 
Association to take part in the election of his State Dele- 
gate. Nominations have been made by petitions signed 
and filed; lists of the nominators of each candidate (but 
not in excess of fifty names) have been published in the 
Journat, in the February and March issues and in this 
issue. 

No member of the Association is restricted to voting 
for the nominee in whose behalf a petition has been filed 
by lawyers in his state. The ballot sent out by the Board 
of Elections provides a blank space for voting for persons 
not nominated by petition. The important thing is that 
each member of the Association shall send in his ballot 
for State Delegate, promptly after he receives his ballot 
from the Board of Elections. 

A completely representative vote should be polled, in 
each of the twenty-one constituencies which elect a State 
Delegate this year. Even if there are no opposing nominees 
on the ballot received, it should be marked and returned, 
in behalf of the unopposed nominee or some one who is 
the member’s choice. 

The State Delegate thus nominated and elected by the 
members of the Association resident in his state is not 
only its representative in the House of Delegates which 
has become of increasing importance to the legal pro- 
fession and to the public in America. He is also a member 
of the body, made up of one State Delegate from each 
state, which makes in first instance the nominations for 
the election of the four general officers of the Association, 
as well as for the member of the Board of Governors from 
his federal judicial circuit. Under the Constitution of our 
Association, the doors are wide open for other nomina- 
tions by petition, for any of these offices; but in practice 
the considered choice of the State Delegates thus far has 
been accepted by the House of Delegates. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


By EDGAR BRONSON TOLMAN* 


State Police Powers—Regulation of Intoxicating Liquor 
Shipments Originating and Terminating in 
Other States 

Virginia regulations provide that when intoxicating liquor is 
transported through her territory in interstate shipments be- 
tween other states the transporting vehicle must use the most 
direct route and carry a bill of lading showing the route; that 
the carrier must post a penal bond of $1000 conditioned on 
lawful transportation; and that the bill of lading must show the 
true name of the consignee who must have a legal right to 
receive the liquor at the stated destination. 


These regulations are valid measures adapted to the enforce- 
ment of Virginia laws, independent of the Twenty-first Amend- 
ment and notwithstanding the Commerce Clause of the Constitu- 
tion. 

Carter et al v. Commonwealth of Virginia; Dickerson 
et al v. Commonwealth of Virginia, 88 L. ed. Adv. Ops. 
387; 64 Sup. Ct. Rep. 464; U. S. Law Week 4158. (Nos. 
134 and 198, argued January 6, decided January 31, 
1944). 

Appellants were convicted of violations of the Vir- 
ginia Alcohol Beverage Control Act and regulations 
issued pursuant thereto concerning the transportation 
of intoxicating liquor through the Commonwealth. 
The liquor itself was consigned to persons in North 
Carolina and came from Maryland. The A. B. C. 
Board regulations provide that when liquor is trans- 
ported through Virginia the vehicle must use the most 
direct route and carry a bill of lading showing the 
route; the carrier must post a $1000 penal bond condi- 
tioned on lawful transportation; and the bill of lading 
must show the name of the true consignee, who must 
have a legal right to receive the beverages at the stated 
destination. In neither case did the bill of lading 
show the route; in one case the penal bond was can- 
celled, and both consignees were forbidden by the laws 
of North Carolina to accept delivery of this liquor. 


Appellants contended, first, that the Twenty-first 
Amendment gives Virginia no power to prohibit ab- 
solutely the shipment of liquor from Maryland to North 
Carolina through Virginia; second, that its power to 
regulate such shipments is limited by the Commerce 
Clause to regulations reasonably necessary to enforce its 
liquor laws and not unduly burdensome on interstate 
commerce; and third, that Virginia has no authority to 
penalize prospective violations of the criminal laws of 
North Carolina or of the United States. The Supreme 
Court in an opinion by Mr. Justice Reep affirmed the 
convictions. The opinion states: 

-- . But we may put aside the first and third contentions, 


for we are satisfied that Virginia may, notwithstanding the 
Commerce Clause and independently of the Twenty-first 


tttettiecteceeenes 


* Assisted by James L. Homme and Mark H. JoHNsoN (tax cases) . 
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Amendment, in order to protect herself from illicit liquor 
traffic within her borders, subject the shipment of liquor 
through Virginia to the regulations here in question. 

We have recognized that the several states in the absence 
of federal legislation may require regulatory licenses for 
through shipments of liquor in order to guard against viola- 
tions of their own laws... . Thus this Court has extended to 
this very field its recognition that regulation of interstate 
commerce by local authority in the absence of Congressional 
action is admissible to protect the state from injuries arising 
from that commerce. . . . The commerce power of Congress 
is not invaded by such police regulations as Virginia has 
here enforced. 

e‘e . 

We are therefore dealing with a case in which Virginia is 
attempting no more than the enforcement of her own laws; 
she is not seeking to inflict punishment for the violation of 
the laws of North Carolina. Whether or not she is entitled 
thus to enforce her laws must be judged in the light of our 
long-standing recognition of the exceptional problems in- 
volved in successfully regulating trade in intoxicating 
liquors. . . . Whatever may be the effect of the Twenty-first 
Amendment, this record presents no problem that may not 
be resolved under the Commerce Clause alone. That Clause 
remains in the Constitution as a grant of power to Congress 
to control commerce and as a diminution pro tanto of abso- 
lute state sovereignty over the same subject matter. The 
Twenty-first Amendment limits that grant of power as to in- 
toxicating liquor by prohibiting “transportation or importa- 
tion into any State, Territory, or possession of the United 
States for delivery or use therein . . . in violation of the laws 
thereof.” By interpretation of this Court the Amendment 
has been held to relieve the states of the limitations of the 
Commerce Clause on their powers over such transportation 
or importation. It has also been held that shipment through 
a state is not transportation or importation into the state 
within the meaning of the Amendment. . . . But in the pres- 
ent case we need not consider the power of Virginia under 
the Twenty-first Amendment to regulate through shipments. 
It is enough that Virginia could conclude, in the absence 
of contrary federal legislation, that she could not safely 
permit the transportation of liquor through her territory 
by those who concededly mean to break federal laws and the 
laws of a neighboring state. By her ruling she has imposed 
no substantial clog on whatever cognate rights her sister 
states may have to determine: their own policies regarding 
intoxicating liquors and to receive alcoholic beverages in 
interstate commerce, if they so desire. 


Mr. Justice FRANKFURTER concurred, though taking 


a very different view as to the effect of the Commerce 
Clause and the Twenty-first Amendment. He said: 


In the light of the uniform current of decisions under 
the Commerce Clause prior to the Twenty-first Amendment, 
the Virginia legislation could not survive as to shipments 
bound beyond its borders. If the legislation is valid, as I 
believe it to be, it must be solely because the range of state 
control over liquor has been extended by the Twenty-first 
Amendment beyond the permissive bounds of the Com-- 


merce Clause. 
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He then goes on to interpret “delivery” under the 
I'wenty-first Amendment to tnclude consignment to 
another state, thus finding that the power to regulate 


the Shipment is included unde1 int of power to 


f 
_ 


the states under the Tw nt to prohibit 
“transportation or importation [of intoxi¢ iting liquor 
into any State, ‘Territory or possession of the United 
States or delivery or use thereit violation of the 


laws thereol 


Mr. Justice BLAck concurred with the majority on 
the ground that the Twenty-first Amendment was such 
a broad delegation of the power to regulate liquor to 
the states that in the absence of conflicting federal 
legislation state statutes regulatil xicating liquor 
should not be invalidated by the Sup ie Court undei 


the Commerce Clause 


Mr. Justice JACKSON conct ajority in 
result only for the reasons stat in his opinion in 
Duckworth v. Arka 14U.S ) 

The case was argued by Mr. John S. Battle for Carte 
by Mr. Warren E. Miller for Dickerson, and by M1 


\bram P Staples for the Commor i 


Taxation—Deductions Prior to Payment or Accrual 


Deductions must be taken in the year of payment or of ac- 
crual, depending upon the taxpayer’s accounting method. There 
is no authority for postponing or anticipating such deductions 
on a “transactional” basis. 


Security Flour Mills ¢ v. Con »f Intern 
Revenue 88 | ed Ady ()ps 17] b4 Sup. Ct Rep 596 
uo Law Week No 276 ied February 10 


decided February 28, 1944 


The taxpayer was subject du 1955 to the tax 
levied under the Agricultural Adju nt Act upon the 
processing of wheat It fixed Sales price ol its 
product by adding the amount of the tax to its othe 
costs, although it did not s pal il iesignate the tax 
During that year, it instituted a suit to enjoin the collec 
tion of the tax, and obtained a temporary injunction on 
condition that pender e it fi rmation returns 
and pay the amount of tl tax I » a Gepository On 
January 6, 1956, the tax was fina held unconstitu 
tional. Certain of the taxpayer s ndees atte mpted to 
intervene in the injunction suit and to have impounded 
moneys returned to the b intervention Was 
denied, and the impounded mone was paid to the tax 
payer on February 28, 1936. During 1936, 1937, and 
1938. the taxpayel rel ided to it ndees a substantial 
part of the money which it had thus received. In its 
income tax return for 1935 ported on the accrual 
basis, the taxpayel deducted tl ntire amount of the 
impounded tax. The Commissio1 found a deficiency 
by disallowing the entire deductio1 The Board of Tax 
Appeals (now the Tax Court) permitted a deduction 


} 


in 1935 for the amounts repaid endees during the 
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subsequent years (45 B.T.A. 671 Phe Cire Cou 
ol \ppeals reversed 135 | 2d) 165 n 
Commissione} 

The decision is afhrmed in an o ym by Mi 
Justice Rosperts. The Court stated 1 e deductio 
could not be pernul ed either as a ta O § an K pense 
Che disallowance of any deduction ) 1 t 
liability was based upon the recent I | 1) 
Pine Products ¢ Vv. Commissto? No. 8 Oct. |] 
1945 10 A.B.A.]. 103, Feb., 1944 ] ) lithe 
question was whether a deduction as b ness ens 
could be predicated upon the repayments in lat ears 
Ihe Board had allowed the deduction under Section 4 
of the Code as one required “to clear! tax 
payer’s income for the taxable year, d ha 
the expense was not “accrued” witl i \ | 
Supreme Court held that this was a con 1 O 
the statute The only exception to ient oO 
iccrual” tests is in the case of a fix ible 
in fixed installments over a series ol irs. J Coun 
denied that the statute Vave any Warltal S mM pos 
ing a “transactional” basis of accout O ‘an 
nual’ system which is the cornerston eC ta 
law 

The ration e olf the system is 

iny system of taxation ha sh iu 

iscertainable, and payable to t tlat 

intervals. Only by such a system is rdluce 
reg lar Ho ~t incom ind ipply I iting 

issessment collec Di capabl m 

Chis legal principle has olfter | d 

The in ) l ha been ¢ lial 

nd 2) ‘Pp \ of th pi vilege ol ) 

Mutgzo to ro r than the l yt or 

yaymen ) Dp] ng the accrual b Lich 

! righ to ( h or the ybli ) yrvie 

final and definite in amount 

But the pet mer urges that S the 
rul so I ) l stem partly ral 
mal ithin administra ) b 
stituted fo of annual acco ! rg 
nat due to the d ( ven 
distortion l income Dh mn ) 
ru¢ ! ) I v1Vven I nate 

un iro s ot trans Ds il 

ro" ng I I Ih SO insa¢ 

mint ble ! 1} peti 

mer re ) \ re erates I 

) he 5 ) I 1 | pel ) ) 

\ dissenting opinion by Mr. Justice DouGLas and M1 
J ustice J Ac KSON stated the Board s] up 
held upon Ut authority of Do H g, 320 
U.S 0 A.B.A.J. 94, 161, Feb., March, 1944). On 
this issue, the majority held that Bo | not 
within its discretion made a det io fact, 
but rather had misconstrued the Owe! 
conferred upon it by the reven 

The case was argued by Mr. Rol C. Fo yn and 
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John I Eberhardt for the 


Louis Monarch 


for the Com: 
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Emergency Price Control Act of 1942—Injunctive 
Relief Discretionary Rather 
Than Mandatory 


Under § 205(a) of the Emergency Price Control Act of 
142, the Price Administrator is not entitled to an injunction 
straining proscribed acts upon a mere showing, without more, 
iat the defendant has engaged in those acts. The granting 
injunctive relief is to be governed by the traditional practices 
f the courts of equity for adjustment and reconciliation between 
iblic interest and private needs. 


/ r He ht ¢ 1 B les P {dministrato 
8 L. ed. Adv. Ops. 46 Sup. Ct. Rep. 587; U.S. Law 
eek (No. 316, argued February 3 and 4, decided 


bruary 28, 1944 


I his Opinion a i i! he issuance ol injunctions 
lel Y 205 (a OL tl FeTICY Price ( ontrol Act ol 
142. That section 
Whenever in | ) | \damuinistrator iny person 
engaged | ) wage nm any icts ol pi IcliCces 
h const t ynstitute a violation of any provi 
n of 1 \ i lake application to 
ippropria n order enjoining such acts or 
yractices, or lo nforcing compliance with such 
Vision DO ywwing by the Administrator that 
ich person has eng r is about to engage in any such 
ts or practices nt or temporary injunction, reé 
rainil ord rder shall be granted without 
— 


Ihe question pt is whether the Administrator 


i matter of right i established that a defendant 
is engaged in act yractices in violation of § 4 of the 
\ct is entitled to njunction restraining violation, 
x whether the Court has some discretion in ruling on 
que stion 
The Act makes nlawful for a person to sell or 
iver any comn ) mn Vi ylation Ol specified orders 
the Price Ad r. In the instant case it is 
lisputed that 1 yus violations had occurred, but 
District Co hat there was no doubt ol 
company's goo h and diligence in attempting 
» comply witl icable orders and regulations. 
The Administrato d that, the violations having 
en shown, 1n} relief should issue as a matter 
right without The District Court, however, 
uled that sinc panv had undertaken to correct 
istakes and to their recurrence, instituted a 
v system of pi 1, which had greatly improved 
situation, and | ude repayments of overcharges 
s far as possibl ince of an injunction would 
’ no effec ng better compliance in the 
ture and tl ssuance of an injunction would 
unjust and 1 public interest. ‘The District 
yurt, therefor sed the complaint. On appeal, 
he Court of Ap} versed ric judge clissenting) 
m the groun injunction should issue as a 
ittel 7 cou ot h provisions ol § 205 (a). 
Jn certiorari ) me Court reversed the Court 
\ppe ils, lea Court, however, the question 
hether the D ( had abused its discretion in 
ismissing tl In stating the basis for the 
ourts Opinio! DOUGLAS says 
\PRU M4 \ 


implication is 


Congressional admonition that 


accordit 


We agree that the cessation of violations, whether before 
or after the institution of a suit by the Administrator, is no 
bar to the issuance of an injunction under § 205(a). But 
we do not think that under all circumstances the court must 
issue the injunction or other order which the Administrator 
seeks 

It seems apparent on the face of § 205 (a) that there is 
some room for the exercise of discretion on the part of the 
court. For the requirement is that a “permanent or tempo 
rary injunction, restraining order, or other order” be grant 
ed. Though the Administrator asks for an injunction, some 
“other order” might be more appropriate, or at least so ap 
pear to the court. Thus in the present case one judge in the 
Court of Appeals felt that the District Court should not 
have dismissed the complaint but should have entered an 
order retaining the case on the docket with the right of the 
\dministrator, on notice, to renew his application for in 
junctive relief if violations recurred. It is indeed not difh 
cult to imagine that in some situations that might be the 
fairest course to follow and one which would be as prac 
Such an 


order, moreover, would seem to be a type of “other ordet 


tically effective as the issuance of an injunction 


which a faithful reading of § 205(a) would permit a court 
to issue in a compliance proceeding. However that may br 
it would seem clear that the court might deem some “othe1 
order” more appropriate for the evil at hand than the one 
which was sought. We cannot say that it lacks the power to 
make that choice. Thus it seems that § 205(a) falls short 
of making mandatory the issuance of an injunction merely 
because the Administrator asks it. 
There is, moreover, support in the legislative history of 


: one 
S$ 205 (a 


for the view that “shall be granted” is less manda 
tory than a literal reading might suggest. We have already 
referred to a portion of the Senate Report which lends some 
support to the position of the Administrator. But in an 
other portion of that report there is the following reference 
to suits to enjoin violations of the Act: “In common with 
substantially all regulatory statutes, the bill authorizes the 
official charged with the duty of administering the act to 
ipply to any appropriate court, state or federal, for an order 
enjoining any person who has engaged or is about to engage 
in any acts or practices which constitute or will constitut 
t violation of any provision of the bill. Such courts are 
given jurisdiction to issue whatever order to enforce com 
pliance Ss proper in the circumstances of each particular 
Case \ grant of jurisdiction to issue compliance orders 
hardly suggests an absolute duty to do so under any and all 
circumstances. We cannot but think that if Congress had 
intended to make such a drastic departure from the tradi 
tions ol equity prac tice, an unequivocal statement olf its pul 


pose would have been made 
Lhe opinion concludes with the observation that no 


intended that the courts should ad 


minister § 205(a) grudgingly, but that their exercis¢ 


discretion should reflect an acute awareness of the 


“of all the consequences 


of war, except human slaughter, inflation is the most 


destructive 


Mr. Justice FRANKFURTER agreed that § 205(a), 


apart from dispensing with any requirement for a bond, 
does not change the historic conditions for the exercis« 


by courts of equity of their power to issue injunctions, 


to which the Court of Appeals should now 


1g 


dispost of this cause. 


Mr. Justice Roserts thought the judgment of the 
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Court of \ veals sl l 1 and that of tl I mand I { result ill 


Phe case was arg Mr. ( \. Horsky | wae | nee 
the Hecht Company, a Ir. ( l. Lane for t) oS 3 sapere 
Administrator ; : i 

National Labor Relations Act—Effect 
of Individual Contracts of CO \ 
Employment 


Individual contracts of employment between an employer and 
its employees, subject to the Act, are not effective, even as to rights 
affected by the individual contracts, to relieve the employer from The Cou t} SO; » ho 
the duty of bargaining collectively with the employees through 


their certified exclusive bargaining representative. ra . a 


8 1944 } ACKS¢ 
5 
) KR ) \ 
FAlMInNng iVT¢ ) Ol ' f } 
Petitioner had 11 d 
OI 79 I S ( 1O nion p I 
, 
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duction Lr ] 1! \ I . 7 
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fied is the ( clus ntat Ir} N 
ll inl T i iske | i \ 
° * 
pany relus stati Ken Helo 
: ( 
Board } i i } u I 
subjects co ! [ ) I S ‘ I | 
Ci irs to 1 ) sition. The 
Boa 1 held nat the ) in ) re 
ect Vv in violatio 8 National Labo 
R wions \ct I i I 
S 
means of the ci I sin 1@ EXE 
cise of rights i \ ith t 
result th the co , nfait 
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()} ! i ion in circum 
mp! vees it 18 pos 
cribe only minimum 
» ie certain areas 
But ¢ ent as so provided 
sruptive of indus 
I ! 1 fruitful way of 
representatives 
+ > 
Company that 
ol representa 
their dura 
it representa 
y had such 
be prohibited 
B 
Ro l ithout opinion, 

I 
() / Rail a 
1 88 | \ Ops. 495; 64 Sup. Ct. Rep 
S.] \“\ No. 34 ied November 10, 


r prob in the relation 
ndividual labor 


Labor Act of Phi 


both employ 


1926 


Seaboard 


i ! wents. When 

» hand carload ship 

SI i! yroducts the Fx 
( il 3 » the agents as 
, r shiy nt instead of giving 
, P hat to representatives 


mp ra conference with them on 


th the Railway Labor Act 

O ind negotiations in 

nd the Court assumes 

und that but for the pro 

Act 1 individual con 


the rate ol 


n nion slowly but thoroughly 
; ; 
sted ea )) rht until at that 
cn l it ip] ypriate federal dis 
ourt ent Adjustment Board’s award sus 
5 entitled to the 
n ) ) tive bargaining 
| ind Iividual contractS were in 
I ( ( \ppeals reversed upon 
] 
iwreements had been 
| ] | ‘ ] | ‘ , 
vidual cor icts and upon the 
+} 1? 
1¢ collective 
Statutes ol limitations 
S ( rsed, 1 in opinion by Mr. 
Fr , f } 
TA ( ion of the rate 
lle« l ba 
ite 
gs I has een con 
IppPro to the philoso 


movement in 


f labor with 


relerence to the wage structure of an industry has been much 
like 


+} ’ : . | | 
hat exc ptional situations often have an imp rtance to the 


that of the carriers about rate structures. It is insisted 


whole because they introduce competitions ind disc¥imina 


tions that are upsetting to the entire structure. Hence ef 
fective collective bargaining has been generally conceded 
to include the right of the re presentatives of the unit to be 


consulted and to bargain about the exceptional as well as 


ind working conditions. Collect 


] 
i 


the rates, rules 


routing 


bargains need not and do not al ivs settle or embrace 


every exception. It may be agreed that particular situation 


ire reserved for individual contracting, either completely on 
within prescribed limit Had this proposed rate of pay 


ted to the collective bargaining process it might 


been su 


have been settled thereby or might have resulted in an 





1greemel hat the company should be free to negotiate 
with the nts severally But the Con pany did not 18) 
serve the right of the representatives of the whole unit to be 
notihed and dealt with concerning a matter which from an 
mployee’s point of vi may not be exceptional or whicl 
may provide a leverage for taking away other advantages of 
the col ctive contract 

\s to the statute of limitations problem, Mr. Justice 

JACKSON said 
Statutes of limitation, like the equitable doctrine of 


laches in thnell conclusive effects are designe¢ to promot 


justice by preventing surprises through the revival of claims 


that have been allowed to slumber until evidence has be 

lost, memories have faded, and witnesses have disappe ired 
Che theory is that even if one has a just claim it is unjust 
not to Pp it the adversary on notice to defend within the pe 


riod of limitation and that the right to be free of stal 


claims in time comes to prevail over the right to p! Sec 
them. Here, while the litigation shows no evidence of reck 
less haste on the part of either party, it cannot be said that 
the claims were not timely pursued 

Reerettable as the long delay has been it has been caused 
by tl xigencies of the contest, not by the neglect to pro 


no basis for ipplying a state statute 
tions to cut off the right of the Adjustment Board to con 


bsolve the courts trom 


} 


Roserts dissented for the reasons given 


Mr. Justice 

opinion 
No. 67 

Case 


was 


in the of the Circuit Court of Appeals 


Mr. Clark M. Robertson fo. 
Rockwell for NLRB; No. 34 
McRae the 
for 


was argued by 
Mr. Alvin ] 
argued by Mr. William G. 
by Mr. Fostei 


and by 


for teleg 


raphers and Blan the express com 


pany 


Agricultural Marketing Agreement Act of 1937—Power 
of Secretary of Agriculture To Fix Minimum Prices for 
Milk—Right of Producers To Challenge Action of Secre- 
tary and To Obtain Judicial Review Thereof 

Under the Agricultural Marketing Agreement Act of 1937 and 
Order No. 4 issued thereunder, producers of milk have a right to 
contest the propriety of deductions from the administrator’s set 
tlement fund of payments to cooperatives and are entitled to ju- 
dicial review of the administrative determination of that question. 


Stark v. Wickard, 88 L. ed. Adv. Ops 510; 64 Sup Ct 
Rep 559; I S. Law Week (No. 211, argued 
January 14, decided February 28, 1944 

This cas involves the question as to whether milk 
producers can institute a class action to secure an in 


junction prohibiting the Secretary of Agriculture from 
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carrying out certain provisiol to the hxing ol than t : mpainants to 
rates for the marketi I . District Court he y' i eager 

oO ( g Tlnit , 
scr 1 ¢} saat f ' ' : . nw 
dismissed le Sulit [Ol i Ss 1 1pon li¢ 

. pre nt ¢ 1 

relief could be r} inted at ( it Court of Appeals las les ( 
afhrmed that decisior Tr] S Court in an leliveril lucers 


opinion by Mr. Justi REED | Is t the milk pro milk 
ducers have such a persona . ies judicia 
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ly affect sucl 


533] case the 


{ standing ol 
roducer settle 
iad no “finan 
standing of a 
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Phe producer 


eductions by 


producers 
R il pointed 
restion the use 
i interest in 
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the use ol 
that then 


nded price 
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forum, other 
When as 
finite pei 
ir in kind 
silence of 
ibsence ol 
s a denial 
k appropriate 


their general 


powering ad 
tit Lhe 


” This 
irged more 
tection of the 

suDeTVISE 
ers of depart 
subpyect to ex 


) Liie legisla 


examine into 
determine the 
t. But unde 
mdicate cases 


] 


ol na vidual 


tion until the determination of a test case. . Should some 
provisions of an order be held to exceed the statutory power 
of the Secretary, it is well within the power of a court ol 


equity to so mould a decree as to preserve in the public il 
terest the operation of the portion of the order which is not 
attacked pending amendment 

It hardly need be added that we have not considered the 
soundness of the allegations made by the petitioners in thei 
complaint Ihe trial court is free to consider whether the 
statutory authority given the Secretary is a valid answer to 
the petitioners’ contention. We merely determine the peti 
tioners have shown a right to a judicial examination of 


their complaint 


While Mr. Justice Biack dissented for the reasons 
ven in the opinion of the United States Court ol \p 
als for the District of Columbia, Mr. Justice FRANK 
RTER filed a dissenting opinion, basing his dissent on 
s disagreement with the contention that the Agricul 
ral Marketing Act intended to confer the right of ju 


cial review Ihe dissent says in part 


\part from legislation touching the revenue, the publi 
domain, national banks and patents, not until the Inter 
state Commerce Act of 1887 did Congress begin to plac 
economik enterprise under systems of administrative con 
trol. These regulatory schemes have varied in the range of 
control exercised by government; they have varied no less 
in the procedures by which the control was exercised. More 
particularly, these regimes of national authority over private 
enterprise reveal great diversity in the allotment of powe1 
by Congress as between courts and administrative agencies 
Congress has not made uniform provisions in defining who 
may » to Court, for what grievance, and under what cit 


cumstances, in seeking relief from administrative determina 


ons. Quite the contrary. In the successive enactments by 
which Congress has established administrative agencies as 


major instruments of regulation, there is the greatest con 


trariety in the extent to which, and the procedures by 
which, different measures of control afford judicial review 
of administrative action \part from the text and tex 
ture of a particular law in relation to which judicial revit 

is sought judicial review” is a michievous abstraction 
Chere is no such thing as a common law of judicial review 
in the federal courts. The procedural provisions in mort 
than scol f these regulatory measures prove that the 


manner in which ( oneress has distributed re sponsibility fol 
ie enforcement of its laws between courts and administra 
tive agencies runs a gamut all the way from authorizing a 
judicial trial de novo of a claim determined by the admin 
istratiy wency to denying all judicial review and making 


idministrative action definitive 


Judicial review when recognized—its scope and its inci 
lence—was derived from the materials furnished by the pan 

ilar statute in regard to which the opportunity for ju 
dicial review was asserted This is the lesson to be drawn 
from the prior decisions of this Court on judicial review 
ind not any doctrinaire notions of general applicability to 
statutes based on different schemes of administration and 
conveying different purposes by Congress in the utilization 
of administrative and judicial remedies for the enforcement 
of law. However useful judicial review may be, it is fon 
Congress and not for this Court to decide when it may be 
used—except when the Constitution commands it. In this 
case there is no such command. Common-law remedies 
withheld by Congress and unrelated to a new scheme for 


enforcing new rights and duties should not be engrafted 
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te Banco as an 


Banco’'s asset position immediately 







bar to the present suit that Banco was or 
faith, that there was no fraudulent intent 
not a sham, that it was not a mere holdin 
t the shareholders of the Bank had no pur 
double liability. We are not concerned 
good intention he question is whethe 
hat they intended to do and whether 
mtravened the policy of the Taw By that 
» us that the old stockholders of the Bank 
hey retained through Banco their former 
ons in the Bank, -including control, and 


idequate financial substitute 
alter 
taken as the measure of its financial 


rOL De 


s liquid condition was fleeting; the raisin 
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bank-stock holding « mnpany It is the 
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ilways highly suspect and dubious. In 
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ADi1lity mn th bank stocks hich held 
» true sense comparable to an nvestmen rust 
ympan\ hich holds bank stock in a diversified 
If the small amount of life insurance stock be 
un situation is in point of fact not mat 
nt irom t case whet I mnly assets held ere 
b carl ng double liability Such in ran 
uc sstu would allow stockholders ot banks to 
) e benefits of ownership thout the double 
Coneress had prescribed Ihe only sub 
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yuld bi the stock in another bank cart n 
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iption large undertakings are rested, vast enter 





d, and huge sums of capt il attracted But 





REVIEW OF RECENT SUPREME COURT DECISIONS 


} 
i yu » dD 
- i lif 1 1 ( ) I ) 
! Mr. | ( er Th ¢ 
pr I of | 
rif d 
i os 
] 
volic I I I} 
ike D par x Y t 
' 
Is t \n hi S 
, ] 
I ad 1S 
fy que el. he 9 y re ) 
} ] +} , { 
ockho S P 
rule ) NnVOk The ¢ sl t 
De) { ¢ ' 
! alling oO} l 
ne npo 
' ' In su no 
t itor p Ms I 
i é i Ba 
npecunio pa ] ] 
; ' rel I 
re rpo it 
> ue 
) ) id 
be d » cle 
> ) 
} in ron I 
] 
yurt ot ne ) | | - 
f , B 
B K ) 
ol ( 
ot 5 W 
" } 5 ) 
re ( 
rT I 
( k ) ) 
1? 
4 ( l () 
B 5 
] F \ 
rr $10.00 ‘ 
1 > | ) 
] } B Bb , 
} B I 
re , ) 4 
holder of > I ] 
if iT 
it bu ’ « t ) : 
} Val po 
) I 
) LEK 
, »| \ > 


I 


It st r 
holdere mu 
iiders of ! ANKI 
lo allow tl jOIn 1 n ol e ¢ 
» Pp Lhe diss ) 
) f ‘ | 
| ' 
" }ACKS¢ 
cl ip K f ) 
ike B ' ! ( i 
} bal f | ( 
It is observed, als B sa Dela 
corporation } a } ISSESS 
is a federal Ics 1 | in ee . 
; ; N Bank ol WK 
tSS ion ol " , 
[he opinion rej i 5 
based pon its ul | nes mn ot ft . h 
Dour VS 
(oul 
k holders 


holders. As to this, Mr. Justi 
; sail 


CK 
s Tye 
i 
r 1 ra 
I SI t iabDl \ sta € 
1 
pI i 5 woul P , 
vO 
ng co i 
suits N 5 
I enizZad i I S 

l ] i rie pa i ) 
Oo \M 











REVIEW OF RECENT SUPREME COURT DECISIONS 


r ib shareholders of Banco who 


Bank, the di 


urges that the ¢ isserted liability seems to 


ssenting opin 


ct with that a to support the liability of 


who had beer iiders of both 


In this con 


Bank of 
find an 


ability, the 


nal 


P se 
ICh I i a 


not 

st n p mal | 
pro s of holding-company stock 
pro tanto The 
kK tucky stockholders and 


1 ] horl 
Iv k ) rs are otn 


he Id seem to 
| ‘ l Iders for rs} ire liable it ts 


’ ve! yund substitute 
Rani «khold ve not found a 


the new 


Stock p I ! un wned a stock 
trary 


the 


essmcnit 
N [ 1 Stat nd no ipplic 
Impose a 

No 
stock 


rs p | ! ray purported to at 


iny shares 


ling pre ( urt e time these 


1nite rpos! 


of a cory defeat l 


ww its corp rat 


mnounces 


Bank 


i alee n support of the foregoing 
ht of this legisla 
the 

] 


bast (l 


and its hist senting Justices challenge 
ision Is 


ma cla pola With re 


lerence to 


tock holding 


which He 


' ’ » do | ] yilit yust as ere 
tl bank 


k ) ned that othe 
I incorporation 


t¢ | ho r) companies 


rT €ac h 


4 


corporation. Where does this Court get authority to disré 
| g 

distinction Congress has thus created and to im 
When Con 


lor 


gard the 


pose a single rule of its own making instead? 


gress has expressly set up a standard of diversification 


I 
holding company assets and has given the companies five 


vears to meet it, from what do we derive authority to say 


the five-year adjustment period shall be ignored? How can 
that for 


do, before Congress acted something which, after it did act 


we say retroactively there is a liability failure to 
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State Police Power—Regulation of Intoxicating Liquor 
Traffic—T ransportation fror Another State to O 
Military Reservation within Borders of 
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Oklahoma officials, charged with enforcement of her liquor 
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laws, seized liquor in transit between Missouri and Fort Sill, a 

military reservation over which the state has ceded authority to the ! IK , 
United States. The seizure was found to be without justification R 


in Oklahoma law. In these circumstances a federal court, exercis 
ing its equity powers, properly may grant an injunction directing 
a return of the liquor and forbidding the state officials from in 
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Federal Power Act of 1935—Power of Commission To 
Prescribe a Uniform System of Accounts 


Northwestern Electric Federal Powe 
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Company v. 
Commission, 88 L. ed 
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he mov powers or use of information so acquired for the eflectuation of 
ve prompt purposes, pows or policies of any other agency or person shall be 
f ‘ law ilawful except as expressly authorized by statute 
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al inv stage of proceedings re juired by this section and section 
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Act, with due regard for the rights of all parties as well as the fact 
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proces - sposit ot e matters authorized by law, shall not engage 
nterviews with, or receive evidence or argument from, any part 
6 and ectly « vd ctly except upon opportunity for all other partic 
p o be present ane iccord with the public procedures authorize 
| ; this section d section 7. Copies of all communications wit 
' ve h ofhicers sl be served upon all the parties, Upon the filing of 
( i timely affida of pe rsonal bias or disqualification or condus 
the contrary t iw of any such officer at any stage of proceedings, th 
( iVeENCy ‘ ‘ uct officer ifte. hearing the facts s! 
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etermination ble in contort section 9 and subsection § («¢ of section 
| ) Subject t cis service and other laws insofar as not ine 
( shall sistent will ne p \ ons of this Act, there shall be Ippon tes 
ce for eacl re , vy duly qualified and competent examine 
‘ r ‘ is may tron e to time be necessary for the hearing or decisior 
re cle tf cases | ill perform no other duties, shall be removable onl 
f ifter hearing a for good cause shown, and shall receive a fixed 
forma lary no iby o change except that the Civil Service Com 
d nece mission s suTVE d adjust examiners’ salaries within minimum 
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issure adequacy and uniformity in accordance with the nature ar 
j rT, mportance f the duties performed Agencies occasionally or ten 
f | strative action is porarily ificiently staffed may borrow examiners from oth 
{ iwencies uD pplication to, and selection and designation by, tl 
r shall ( i Servi Commission 
I formal b) He f ( Officers presiding at hearings shall have 
power, in accordance with the published rules of the agency, to 
per x1iminister oaths and affirmations 2) issue such subpoenas 
itive pe ! s ma ve authorized by k 3) rule upon offers of proof and 
S eceive relevant oral or documentary evidence 1 take or cause 
erations { depositions t e taken whenever the ends of justice would lb 
it dis served there 5) regulate the course of the hearing or the cor 
ine is not duct of the parties 6) hold informal conferences for the sett] 
1 the re rent o1 mplification of the issues by consent of the parties 
ercise f icl dispose of proced il motions, requests for adjournment, and sim 
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JOHN BROWN GORDON 


THE EPIC OF A FULL LIFE 


By GEORGE R. FARNUM 
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dismout 


company Was 


ted and _= trans 


into infantry. To Gordon, 


med “to horseback on my 


ly 


s plantation from my eal 
hood, and with an untutored 
ition = picturing the wil 
ot my\ chargers upon belching 


s and broken lines of in 


is a sad descent from 
cavalry to a commonplac 
mn of slow plodding hoot 
rs 
company, which adopted tl 


of Raccoon Rouchs, was in 

ited in the Sixth Alabama 
ACg en ind its captain promoted 
yor. After some peregrinations 

lent was sent to Virginia 
played in active role in the 
ng at Bull Run. With the 
spring of 1862 Mi 
( n landed his reorganized and 
drilled army at Yorktown and 


d his march up the peninsula 


Richmond as its objective 
Gordon’s men wert dispatched to th 
ff action and were engaged 
ibborn fighting that fol 


ym Williamsburg to Malvern 
H I} battle of Fair Oaks (or 


s 


S n Pines was, as Gordon « 
» mv regiment one ot t 

pdiest or mM‘ Wal experi 
He alone of all the field officers sw 
Of forty-five ofhcers of the 

it thirteen remained who wet 


} 


Approximately two 


r duty 
the entire command we 
or wounded 


At Antietan 
the opinion of General D 


Gordon proved hin 


“Chevalier Bayard of 
Confederate Army.’ His men 

da place in the center of 

( federate positior As Lee visited 


part of the lines in anticipation 


tes 


f the attack he had divined, Gordon 


called out, “These men are going to 
stay here, General, till the sun goes 
down or victory is won.” Remi 
niscing forty years later, he added, 
\las, many of the brave fellows ar 
there now.” 

In keeping his pledge to his Chief 
Gordon was hit four times in th 
erciless hail of le ad from the Union 
lines but fought on. Finally a fifth 
ball, which struck him in the face 
ind, passing out barely missed the 
jugular vein, laid him low, and he 
as borne unconscious from the field 
lee had crossed the Potomac with 
the hope that a victory achieved, as 
Gordon put it, would “convert the 
Confederate camps into recruiting 


“But,” he sadly added 


stations.” 
the Confederate graves which were 
dug in Maryland’s soil vastly out 
numbered the Confederate soldiers 
recruited from her citizens.” Gor 
don’s wounds kept him out of the 
fighting for several months. He re 
turned in: time, however, to take 
part in the Confederate triumph 
at Chance llorsvill 

In the late spring of 1863 Lec 
again tempted the God of Battles by 
moving north into Pennsylvania 
Che hungry hosts of Israel,” d 
clared Gordon, “did not look across 
Jordan to the vine clad hills of 
Canaan with more loving eyes than 


he 


did Lee’s braves contemplate t 
vellow grain-fields of Pennsylvania 
Potomac.” The great 


battle which ensued 


beyond the 
was the turnin 
point in the fortunes of the South 


[Thus Gordon described it, “For th 


days the tumult and roar around 
Cemetery Heights and the Round 
Tops seemed the echo of the internal 
commotion which ages before had 
heaved these hills above the sur 
rounding plain.” It was the begin 
ning of the last phase of the war—as 
he summarized it long years after 


wards—“From Gettysburg to Ap 
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( 
L in Board tl ( ) 
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Tl 1 { 
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) ill S 
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Resolutions Are Offered 
Post-War Organization 


of the Nations 
I s 10 ( 
| 
) 
i 
| 
\ 4 
, 
| 
| 
N 
I FA 
1G 
| S 
{ 


as 


Wuereas, on November 5, 1943, the 


avail themselves ol 


Association = t 





nds L'nited States Senate adopted a resolu every Opportunity to cooperat with 
providing the legislative and executive branches 
That the United States, acting of our government in measures for the 
ugh its constitutional processes prompt and effective implementation 
Ca in th free and sovereign nations ol these resolutions 
it stablishment and maintenance ol 2. That copies of this resolution be 
tional authority with power to sent to the President of the United 
nt aggression and to preserve the States, the Senate, the House ol 
e of the world. That the Senate Representatives the Secretary of State 
2 ecogenize the necessity of there being ind to all bar associations athliated 
‘lished at the earliest practicable with the American Bar Association 
Hous general international organiz: I] 
based on the principle of the Reso.tvep, That a permanent o1 
] 
we ereign equality of all peace-loving ganization of the nations be estab 
1 open to membership by lished for the purpose of maintaining 
ich states, large and small, for the peace by legal sanctions and the sup 
‘ ntenance of international peace pression of aggressive wal and that 
) rity such organizations be empowered t 
n Now, THererore, Iv Is Heresy Rt consider and recommend to the na 
. SOLVED trons changes in international treati 
That the American Bar Associ or other public relationships which 
ifirms its adherence to the may make for the maintenance ol 
| Ss Ss forth in its aloresaid peace 
| 
itions of August 27, 1942, and II] 
| ‘0, 1943: records its hearty Resotvep, That the states cf the 
port of the aforesaid resolutions ol community of nations should Getore 
Hou f Representatives and the the law of nations enjoy equal rights 
c f the United States: and urge ind equal representation in the gen 
embers of the American Bar ral assembly ind that any threat 
ol torce against any stat« 
iS a matter ol concern to 
° . ° the community of na 
Nominations for Officers and Members of 
tiONS, any aggressive wal 
the Board of Governors of the . a els cole il 
American Bar Association law of nations 

N wdance with Article VIII, Section of the I\ 

Cons mn the Secretary of the American Bar RESOLVED That th 
(sso tifies for publication in the AMERICAN permanent organization 
' t ude Coun 
BAR AssociATION JOURNAL that at a meeting of the should a ig 

, cil, membership in which 
State Delegates, duly called and held at the Edgewatet 
will be based primarily 
| } tel } o » . r¢ o4 
Bea Ho Chicago, Tuesday, February 29, 1944, at on the capacity of States 
1:00 o'clock A.M., the following persons were nominated to contribute to — th 
I named offices of the Association, all maintenance of peace 
» be voted upon by the House of Delegates at the 
‘ é ; \ 
\n il Meetine of the Association to be held in 
— RESOLVED That the 
( Chicago, Illinois, the week beginning Sep 
permanent organization 
ver 11, 1944 
include the Permanent 
- Court ol International! 
P1 DA \. SIMMo> 
Justice and in adequate 
( : 
judicial system of which 
H Dele LAPPAN GREGORY that Court shall be th 
| S Harry S. KNIGHT Court of last resort 
I JOHN H. VoorRHEES 
VI 
I Board 
( RESOLVED Phat the 
United States of America 
( FRANK ( HAYMOND, Fairmont Va 
should become a member 
‘ | . " 1 
S Cire Evi S. Seesirt, South Bend, Ind of such organization and 
bight Ci t \. W. Dosyns, Little Rock, Ark share full responsibility 
5 ’ t S t} 
HARRY S. KNIGHT for its activities within 
+t} : rredi i 
he powers conterred and 
Secretary, American Bar Association, : 
the limitations fixed by 
{cting as Secreta of ¢ 
. its own Constitution 
Delegates 
Resolution No. I ol 
—— 
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I 


; } ) mn chara not dehned e Section ) 
ction ich iS ) ; 


Llouse it two sessio! ’ ind that ti ) S lta yI l co iparatl 


are aes : : he Section Chairman Suggests 
sche eee ae [That Some of the Resolutions 
Be Adopted Now 


i in lat 8 = ; da 
110Nn to ) 
iSO l ipDp ) i ) P ’ ‘ 
I’7I mn Ol ( B \s 
lonted ! | ° . " 
iWdopter ( i l 
! (.hairman Carro ‘S 
Coneress stating in tert ee iat a 
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Mr. Hay Supports the Motion to ihrmed them. I rejoice in that. Board of Governors. He reminded 
Defer : tefer 
efer and Ret [ think that perhaps I might the House that Judge Thompson had 
LD te ( [. H ipon serious study. all of these opposed the resolutions referred to 
soul ns from II to VI But I. by Mr. Hay as having had influence 
1 tlemen, that our conside. in Washington. He said that when 
j c 4] , . 
B d of G 1 of them at this time, in view President Morris of the Association 
\ ) who ist ) ilready has been said, might went to the Rio d Jan iro Con 
ing l eca H 1 us to take some action here this ference last \ugust, he obtained the 
" ' +} } . 1 
0k i { rnin that might detract som idoption of similar resolutions there 
} tf ff 1 he ré ! ( wh } 
ion { it irom the great position which by the lawyers of the Americas 
idopted | took last March and which ( 
i 1s . Resolution No. II deals with the 
ratified ' reafirmed this morning. I i 7 
: , repression ol aggressive wartare, he 
tine vote thi ) think that a serious division | 
, said. “I don’t think there is a man 
it a t ken ) ) Vy us On some matter ol 
, ] here who doesn’t favor thx repression 
md a ) 1) il ught be interpreted as eVvI 
. _ , : ol aggressive warlare We are in the 
Va ) ( icing a adecreasing interest in the 
ri i } ] 
: _ 4 oday as ; ult 
Hous ) R > ay if ob ]ective We shal ha fix that we ire in toda iS a res 
, ( } | ( 
_ Fu a ie bundant time to think about the the failure of the nations to 
rel } 4 
a nd work out all of the vari repress the Japanese when they went 
; 
“ween ifications and features into Manchuria and the _ Italians 
when they went into Ethiopia 
) i I Pil . y 1 
I | Prudent Course Is Not to There can be no need to refer that 
Take a Present Divisive resolution to anyone for furthe 
iter thril ) ) on Action 
study. 
Hou ind Se ypting 


herefore for once find myself 


solutlo thi “T do think we ought to have some 
, eement with Judge Lhon pson 


| i : ; expression from this House for the 
; | iohter | ate to make publi d ; 
yt wish to t, b guidance of the Committee, as to 
) ssion of that, but it is tru 
Ul I , , co whether we are to go ahead and 
I hte! | am disposed to eel 
yu ae 14 build up some kind of a framework 
would play the part ol 
a ditt soll t , along the lines of the League of Na 
sdo to take no chance on doing ' 
ight ; 1 tions, that will have an assembly, that 
thin nere this morning that ; 
\ 1 I go tio! : will have a council, and will estab 
' yh il Od howevel exalted oO! p I 
Eons es : oa lish some repressive influence. You 
is the case might be, might bi 
0 ; , simply cannot just sit back and pious 
» construe as a letting down ol 
nil ' ' ly wish something would happen 
ind G interest in the great objective - Pl 
1 You've got to get the works von 
‘ ; : have declared and have re 3 So So ; 
; : , and build up something constructive 
, 1ed. In my own humble opinion 
lis : , That is what these resolutions are 
ink it would be wise for us to 
s of our peor ssed il : in here for, to see what you want 
OME | this for review, perhaps to some 
esolutiol hips ; , Whether you want something as a 
pigts lal commiuttee as suggested, and é 
d. ] ; , ; i substitute for the League of Na 
' is get all of the thought and all 
17 1 tions or something along that lin 
: wisdom possibie, so that we o S ‘ 
Eas :, 1 that will keep together, for united 
ultimately be ot the greatest 
iction of the nations, or whethe1 
ye assistance to our own peopl 
Actions of the House Thus Far , ; : , you want to go back to the old 
H Be H , ad to those who must ultimately ane , 
ave been eartening , isolationist stand. 
SOLVE the sp cif plan Ol intel 
ynnal cooperation and é action ‘Resolution No. V is for a Pei 
I 
sin ich all of us hope will be a fine manent Court. I personally hop 
a? . fruit of this terrible sowing of blood and shall make the motion, that 
n 1 tears.” Resolution No. V_ be accepted with 
’ 
Sk. S ag out reference to the Committee, bi 
~~ : 7” | va vere rere cause I think we are all convinced 
1 ac the Amendment 
that we want the Permanent Court 
t Wil 1 4 f } 
I i William Roy Vallance, of tint I am willing to go along and have 
lL) ict of Columbia and the Se Nos. III and IV referred back for 
yn, supported the amendment and — study. Certainly Resolution No. II 
House | V ) sed the recommendation ol the should be excepted.” 
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Thomas B. Gay Asks Support hly studied. I think it ts fair to Mr. Gay Urges the Excepting of M 


for the Section’s Recom- su that t Section on Inte) Resolution No. II from i! 
mendations Faas : a ee eee the Referral 
; i ‘ iS Lat , Ai © Lilt St iki i 
Recognized to L estion: b $ assut Suppo Mr. ¢ 





thin pia 1 do ] ) ) ( ‘ 
If vo mara pI ab »| mnductin { illo 0 
No. Il | ido } sé 1 ) Int nati Flous S 
iid i sing thin | Wi] i ison It tn Boa S SO 10 
in vour resolution be commil couk Inctulo Robert R I 
reject No. II on a ) ect bet S ’ Mir. ( 
ot this Hous is Nf Hav suges 1 its Coune nd Res 

‘ ; 
mio hanpnen. ther , ) +} , . 
might lappen 1 i th paragra 
husion upon CONLUSIOI roposals | 


. Judge Thompson Pleads for a Broad 
No. V talks abo as Consideration of All Angles of 
manent Court to pror nt the Whole Subject assed On D 








, { } 
tional justi ind I fi 
] } j 
the court of oF | For Ju Tho SO] mnsiderab ¢ 
| 
reneral statement , > Ok ») answe questlo words 
: think that ner! 1) " ss1on ol Sa 
porated in th, tio INK that p 1 it reason W 
| | } 
oart Ss ¢ OnDit ' ) 
adopted ist 4 il ! ) io ; ms PTO! 
+ ; -— ee ) i 
If it is not ine rporat int ) , i\ pecial CO 
: = j f +} 
tions W adopted i 1 , a £iK \I ! ) 
‘ " 
nt l [ ) ‘ S 
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} 1) t T ( | i |? Tik 
m o be the pa ) ) . s Ml , » nol ) 
! 
these in namie! ) i ; us mt |? ASES r P » 
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S } T l¢ 
the resolutions so ; 
, ! Sectio ym Int ) ] 
ty act upon 
l lationa i ) i 
At this junct Stat LD 
; SsuD ct iS nal ) Ses | i wna ) 
Thomas Bb. Gav of \ ‘ 
) Lrite wional i \\ I { , 
iil) ) 
. all } . . 
Nay | isk Juda | TSO qj } |} r sar? awe ] 
uid } 1eWwDoll Cd 
ay ! 1Ons ( 
tion to help e vot i litt ] } rien sO O those oO do ) 1 
. i 1 iss , | 
telligently upon this prThy I i know so much about internat 
, . , , qadation thal 
tion of the Board he said \\ , ind who think of this su ‘ 
a . ms to me ) , 
you mind telling t House, Jud ct from t standpoint o 
7 ae e» . Sumptuou 
— . , : 
what consideratl I Boa ited States of} Amer. ,aS “hg 
: HpDodyv ot t k 
Gsovernors to b that t r 1 then follo nto the field of 
. » det ' | 
dent ictinge in his sdo | tiona 
it aS 1S 
s icct i CON}! tree ) 5 
| 5 18 SsuD! I nic U id ) s l 
, ' 
more qualih ad to 
i itt mm of minds ad (CIPO! 
recomm ndati ns su 1 1 1 ; 
) ious helds xt Stud il eaders ot t . 
natter of tl 
5 sO ns 
t l l St S ) \1 ica ) ) ] iver i 
Section of In 1 I 1 
th idvi ) ( Ame Ca B l ition 
is composed s | S ) 2 
\ssociation trom a commiutt s I apprehend ) " 
group O iwvers - 2 ) ) : : , , 
. \ selec | ! s | mterva eri 
who a echnica | ' 
no just ) l S » aad is set u ) r 
] 
yect in respec ) idm! 
. i trained 11 h field I i ill have 
most of us kno ; 
) I i am ) ive JO nance oO ra 
nay iven in s S 
J mn of |i i ynal | nemy t to 1 
entire rOTeSSIOI 
, yng to ‘5 ion of | ! ized na O 
Vit! this questio : 
: ot eas O ( Ned D S 
I an n tu , ) ng anything ) it ) I if tO Say Ss 
that this s : shure P - : ‘ 
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ve divorced from the body of th 
ill be anytl b rar’ solutions and separately urged. It 


S ms to me that the action ol the 


0 l Ol Governors here 1S pro 
nal WI1s¢ and prudent I very 
ee with Mh Hav that it is 

Milam Thinks Too Much Detail |! vetter to refer the whole body ol 
Is Premature solutions to a committee ol 
‘perience to study and pass 

0 than it is to risk the hazard 
ci it of any ol these resolutions 
House, with the consequent 
it of the very plain genera 


" wr} h fl 


Sta l VbIch 11s House has 
\ " 


rerelo 


" " ) enunciated 


Applause 


oO seul na [The Recommendation of the Board 
! of Governors Is Adopted 


Pre Es eh, Willis Smith, of North Carolina 
lvocated the adoption ol the ree 
7 ndation of the Board of Gov 
We can afford to add to 
sdom and scholarship ol 

aa ~~ & yn the experience and points of 
| : ot other members of the \s 
1 ; ) ion outside the ranks of the 
oy : nt national lawvers,”’ he said Mi 
oe es Clark closed the debate for his 
a tion ind = disclaimed that his 
i n had been intended to pro 
»h 1 GIVISIVE O} controversial ISSU¢ 
Oi bw iewrees eae Mr. Clark’s motion to except Res 
la R S © tio} No. Il trom Judge Thom} 


nowton Was pul to a vote ma 


OU I tiie | J LT hompson’s motion to rele} 
ms Il to VI to a new special 


: t I ee was then adopted by the 


\ll I can say,’ declared Chairman 


( Il of the Section is that the 
Section of International and Com 
Law will gladly cooperate 
5 0 th this Committee which is being 
, t Ip, aS Well as give the services 


idenine membership of 


I 


Section, for solving this impo 


Bills To Amend the Federal Law as 
to Condemnations of Real Property 


Are Disapproved 


lo not , \t this point because of the 
int , . ) led debate on international al 
f resolut heard ;. the House was for the first tim 

tesolution \ | St i little behind its calendared schedule 


for the dispatch of business; but it 


thereafter moved expeditiously to 
ward the completion of the matters 
remaining for action. The “special 
order” for eleven o'clock was the 
resolution 


adopted and recom 


mended by the section ol Real 
Property, Probate and Prust Law 


is follows 


Resotvep, That bill S. 975 and 
companion bills H.R. 2617 and H.R 
2466 be disapproved as failing to pro 
vide an adequate protection to owners 
ta idl holce rs ol liens on real propel 

and as depriving such owners and 
ien holders of their real rights witl 
ul propel judicial protection and 

FURTHER ReEsoLvep, That it is 
the Americar 


Bar Association that the presen 


consensus Ol Opinion of 


islation heretofore enacted by the 


Coneress of the United States affords 


proper protection to all parties in in 

st and gives to the United States 

necessary authority to proceed n 
re acquisition of needed lands in an 
order.y manner; and 

FURTHER Resoivep, That if the Cor 
rress of the United States determines 
idditional legislation to be necessar\ 
to the fulfillment of the proposition 


expressed in the title of the various 


bills heretofore described, such legisla 
ion be so drafted as to properly sale 


mrd the rights of owners ol real 


property and holders of lien rights 


thereon, giving proper judicial protec 
on to such owners and lien holders 
th due regard to rights of parties in 
ossession and all parties whose i 
rests are evidenced by the ofhcia 


tle records 
Chairman Robert F. Bingham, ol 
Ohio, for the Section, moved the 
idoption of its resolution, and ob 
ined leave for an explanation for it 
by William H. Dillon, of Illinois 
The three bills were described as 
amending the federal law as to con 
demnations of real property, the 
typical bill being S. 975 of the 
present session. Mr. Dillion said that 
the House of Delegates had disap 
proved in 1942 a bill which was 
similar in principl 

Mr. Dillon concluded by telling 
the House that Major Edgar B. Tol 
man, in behalf of the Board of Gov 
ernors, had conferred with ofhcers 
of .the Section during the preceding 
day and would offer an amendment 


of the Section’s resolution “While 
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Major Tolman Offers an Amendment 
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HOUSE OF DELEGATES—THIRD SESSION 


\tto G n i Copies of the Committee’s report pears in the account of the Monday 

) » Con yn the desks of members of the ifternoon session ol the House 

( | lo So Mr. Wickser saved time Chairman Wilson’s motion for then 
moving the adoption O idoption was carried. 

\f commended resolution, as fo! Fou the section ol laxation 


Chairman Weston Vernon, |r., ol 


That tl sCcOD f the ( il New York, first made a statement 
W.E.M | cope of the Cir 
1) Committe tivities be re regarding the lecture courses and th 
nd oa lamited ct ‘ . 
nd ted to strictly ¢ pamphlets on federal taxation which 
n matter 
ire an expanding project of the See 
| t ft ipproximately 6,000 ¢ 
si tion and the Practising Law In 
/ ( a D 
/ 1s} t ¢ Stitute Advanced courses and pam 
Associatio . phlets were reported as contem 
) follo plated 
i) ) ri pp priate noth 
oii he " OURNAL of 7 a 7 - 
’ d in the A.B.A. Jot A Statement as to Tax Simplification 
ulabuity of these manua Is Made for the Section of Taxa- 
co namely 15« ind t tion 
no pos ird soli ) 
1S the entire membership; 2,000 The Section of Taxation and its 
) ) ned for ! ! predecessor, the Committee on 
from this no Federal ‘Taxation said Chairman 
I nine 4.000 b } cen 
; Vernon, “have for a number of years 
wihmied ta. in 
been engaged in studies looking to 
R r associations upon > 
eat er sus ’ ward a simplification of the tax laws 
' yal iy yns hav ) ! L hose studies have been confined 
i 
la 1 bv letter advisi ) 
ul mainly to a study of the laws them 
» \ | r 4 y 
\ ol the l 1 ' } 1 
; selves rather than a study of the en 
k ) th I 
oa ee tire tax system, although there has 
; ‘ been some study of methods of cor 
| 
valance of th nu relating the various federal and state 
six months [ro ind local tax systems 
| l publica m ) 
i sep We have made, in the past 
tio! I ( I : 
™ numerous recommendations to this 
r to u O of House looking toward simplification 
il ' 
Ci n Defense for then some of which have gone into effect 
Tha wccordance with f ind some of which are still befor 
} +} 1) 
DOVE iS COUN the Houses olf the Congress He have 
thin 1ur I 1 
ilso made numerous recommenda 
H f Del ; tions to the Bureau of Internal 
Mash. 104 299 A.B.A.J. 260, Revenue and the Treasury, looking 
rdin ssistance to toward simplification of the methods 
\ r >, = +7 , \ . ° 
O ft Price Adminis of administration of the law. 
\f ) el Dui " siation is yas l ‘6 1 
sine ! In the 1942 Act there wer 
( ress ich as former H.R. 2295 
po pe | fourteen recommendations made by 
aa this Section written into the law, in 
That the report herewith sub rinciple In the recent 1943 Act 
7. L ts th Rex } " ' 1 ' 1 . 
Wickser Submit Kecommen tt yy the committee is approved there are several which were adopted 
dations ot the Committee on . , : , 
‘ - | 5s reso t110n was adopter by Dy the Congress 
Civilian Defense : : 
House Th eport of the Com In addition to these studies, the 
\“\ é e on Commerce, containing no Section’ has cooperated with the 
Yhio. cha ( tt ymmendations, was received and Joint Committee on Internal Rev 
( ian D nd { enue Taxation in obtaining from 
State Delegate William O. Wilson, members of the Section and other 
[. Wick York 5 Wvyoming, as chairman of the members of the Bar in various parts 
Cor it ippointed to con ff the country, recommendations for 
( the resolutions from the Se the simplification of the tax laws 
\ h tl of Legal Education, reported which have been submitted to the 
( rrably upon them. Their text ap- Joint Committee. 
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USE OF DELEGATES—THIRD SESSION 


liste a vart of the Section to either duck 
) S i } esponsibility ol to pass the 
‘5 I CK or anv act which the Section 

ot il If least should be performing. The amend 


Morford real 
this 


nf proposed by My 
I i 
orporates in 


| 


COnSICdC!I 


resolution 


to be our duty al 


I don’t think it is necessary 


\ : BR t ime to make any comments 


ere . to idership which the Se 


taken ] 


crs to ¢ 


would rather leave 


omment on, but at 


1] Wr ot 


G is resent time I would be quite 


o accept the amendment 


I 


iS acct ptable also to Messrs 


t | s Shepherd and Gay ol the 
pIDIINIIL ECE Lhe amend 
is adopted, following which 


Section’s resolution, with Mh 
\ | ! > 110 \lo ras iddition, was voted 1) ie 
S i 
| rt of the Standing Com 
\eronautical Law, and all 
I Ss contaimmimne ho recommenda 
on motion ordered 
Ne | filed. Possibly implied 
ndations in anv of thes 
stated by Chairman 
( » 1) not ipproved b the 


e Section Approves and Accepts Ly 


an Addition to Its lution 


Resolutions as to Studies for Improv- 


ing the Law of Evidence Are 
G 
Adopted 

- A; Bu hanan ol P 111s’ 

. in of the Committ 
yudence and Law Reform 

) e adoption of the tollowin 
or which the Board ol 

( ) ynmended ipproy 
) ( ees . aa | 

Tr t dl 

= 

rt | » report s find 
Tl nda 1 il 
| D | \ssociation, at its last an 
eting, gave a large order to 
Committee,” said Mr. Buchanan 
chareing it with the duty 
sk o st idvineg the needs lol 
} the iw ol evidence 1oO) 
deral courts; to report its find 
x] recommendations at the 
ual meeting; and, as a basis 
Do! to consider a. ver' 
8 | 


large number of relevant proposals, 
first of which were the proposals ol 
the Supreme Court’s Advisory Com 
mittees on Rules of Civil and Crimi 
nal Procedure. 

‘l have 


chairmen ol 


corre sponded with = the 


those two Committees 
and it appears that neither of thos« 
Committees has vet considered the 
adoption of any detailed rules ol 
Committec 


evidence Ihe Advisory 


on Rules of Civil Procedure is large 


ly engaged in revising the rules pro 


~ 


mulegated some five years and 


\MIr. Mitchell, the 


ago 
chairman, tells me 
able 


lat it is unlikely that it will be 


to the law ol 


O Give attention 

evidence in the federal courts in the 
near future, though he will present 
the letter which I wrote to him, at 
the next meeting of the Advisory 


Committee 


I he Advisory Committes on 
Rules of Criminal Procedure has, in 
i proposed Rule, proposed the adop 
law of evidence in crimi 
nal cases as it is now in force in the 


federal courts It 


] 


appears not to 


intend to go further with the matte 
it the present tim 
However, your Committee was 


directed also to considei recom 


mendations ol 


Stal and local bai 
ssociations, the American Law In 
Model Code ol 
ind Dean Wigmore’s 


nee and the 


Evidence 
Cod ol kvi 
Com 


SI ute’s 


members of the 


nittee are now engaged in studying 
Lhose two proposed codes ol CVi 
dence 


Ihe resolution authorizing th 


Committee to continue its studies 


tc., was adopted by the House 


Resolutions Oppose H.R. 3855 
as to the Conduct of Federal 


Jury Trials 


Chairman Buchanan then = sub 


mitted and moved the _ followine 


further resolution from the Com 


mittee on Jurisprudence and Law 


Reform 


That the House of 
Dose the bill H 


ranting and 


Delegates op 
R. 3855, relative to 
giving mstructions a 


1 and criminal cases in the District 
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part Tf ) ; N | i 
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‘ IN ) ) 
ot an \ nes ) 
comment 1S V11 ) ’ sub! itted ind 
such cases b SCS al nbers o H 
Sta yurts i] 
Wi \ ] : 
ste-tetad te teal 1S ) | 
C.o iS lo 
Cha in Bucl Ho 
House th ‘tl Asso 
) 1 nda ions O { ) 5 
: Resolution Against the Bill for 
] isprudcence Rel i 1 i 
hha , Immediate Confiscation of 
n Ey Cre ri Enemy Private Property 
W. Taft were its chairme! ypDposed Is Adopted 
) hills } pif ~ ' 
() ( S ot N hk 
4 | } To 
y a q a , sf ( 
Vu S | 
— ittee o1 Custody and Man sian 
‘ f ) . 7 
Vo ( ) I D ” \ ( 
ne atc} 
Judge | yt 
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\ its 
MRS. OLIVE G. RICKER 
( Executive Secretary, American Bar Association 
d ] Sex Ww \irs ()| (, Clark, of New York, sugvested i IS 
nd ts ries 
LD Eva wf peceaaineansilte ing vote. The members of the House 
tations the \ssociation ina 
dovtio1 arose and applauded Unanimous! 
I upon this happy event nd 2 
rd ther ; f+] idopted,” said Chairman Crump 
~ presse its Keen ipprecia on ot Iie 
Se ng t yilitv, lovalt nad friendliness w +s 
5 bis a [here was no “unfinished busi 
iss sh Nn ilfilled her ver-ll : 
nasibilit ' ness.’ William Roy Vallance, of the 
misibil ICs ui I yt 
‘1 hich lately have yecom District of Columbia, was recognized 
solution of Felicitation to Mrs. heult The Association, its mem to make an announcement of th 
- p: . nd t eval ofessic Mar 
Olive G. Ricker Is Unanimously ' cpa prot da necting of the Inter-American Bat 
pene fortunate in the continuity and 
Voted cai Association in Mexico City this 
I ier ion service whict ve 
NoUust ~ d 
_ D it nttaden Tn diene Meare te “ee Attendance will be limited 
nd be it further to the accredited delegates ol parti 
I 
ating bar associations 
) [hat the ofl : 
Kea to attest and pt At 1:50 o'clock, the third and con 
ue COpy oO ‘ luding session of the 1944 mid-vyea 
meeting of the House was declared 
solution was greeted with by Chairman Crump to be id 
ipplause John Kirkland hourned 


American Bar Association Endowment Directors Meet 


LI ) American Ban cepted with reg? Reginald Heber 
\ ke 1 ! ycere pres Smit! # Boston Mass was lected to 
if ; uly neid O1 Hi tf icanc’ nN hye othe ot I} asu I 
I ’ I Edgewate! } ) _— " 
Phe Presid and Treasurer of the 
4 i ( i . 
f : Endowment wet iuthorized by the 
{. Las] f St. Louis, Mi 
, 
Board id if they deem it ad 
I nt I 
sable pres ! i plan tor the securing 
Ss Th ¢ itl 
| T. ( of Des #~ funds tor promotion ot inter 
Vio esionatiol itiona i} ind th maintenance Ol 
, 4 nations of the world 
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By TAPPAN GREGORY 
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TAX NOTES 











RSI | ) r ( ipprop ! \ rity a cmipt tro oO 
H ) produc purposes ly tax. The court held that these bod 
( LK zt EA 0) ( political subdivision »| 
S j I Lo illowed KC i vithin thre excmptiol ro 
S ( sions of I.R.¢ 22(b 
CLninhhann) On, oe_—_—_—_———— ——_—_— ind 1 it the const 1L1O 
| | NOTICI ssue therelore did ) la 
' » be considered 
‘ | S 
\i rr ' In M. C. P ‘ 
| | Ll a After , ae No. 15, th i 
| 1¢ comme! had purchas al i i 
( l i Departn ( s count non-iteres earl 
isuall , wrants dray mul ( 
} | onal } 
— cral tunds ol a ty 
) . , , 
( I holders who hae ( 
, suc Warrants at pa n 
Secreta S 
ment bY the sta »} Oc! 
\ ] Na I> kK b 
4 ( | S 
carned Iron liscoul 
( I I 2) ) 
5 y i tor Sale 
idence Offered for S a 7 ae ecs rants j 
ro " . tic 
or Rent—Depreciatic exempt, since it was not 
and Expense equivalent of 
} | 1) cla ) ) ) tt S 1 


lence i whi ‘ , 
1dcn ma I ( ¢ \. 2? Feb Q44_ the ta 


it al il { I ) 1 , . 
is held taxable pon il ) 
! liations have no een 
ci irom tlhe bottling ind sul »} 
) \ a ) ) expens ! ( 
l ite) This ! yn 
s ) ropert' 
' | tery | 1 | 
: ' Re c ) ) (i Ive 0 iT eel ha 
' ~— d ihe C.D cs te rp iS ( l ) 
\ Q 4 Pres . i! ( t of th i ) 
n acquiesce! ! oO ) nN 
R is I 
bably now be allo Expenses for Tax Advice 
] iwio0n to deduc ) 
ition in conn : Phe deductibility ol 
em i . nud n feces paid to ) ) 
‘ , " | 1 ) ] pre { \ ( ) ! 
R , Mtestin ’ iabilities i pro 
1 ( ) hic can not et bd I 1d 
Lee l lax Cou has ta 
Exemption of State Income and , sition that su 5 
of Interest on State Obligations iia acumved is ; 
| 
: re ¢ ‘ ) ) t1o ) 7 ) 
, spec to ) I { nanagement TLS i 
I 
() ) a dantenance Oo nco ) 
| a. operty { , 
1 No ( ! ( leductible to he I 
, 
] | No *) sho | ) 
1S LaXCS 2 | propel ) 
, I ! ) yroduction. A! C.H ( 
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JUNIOR BAR NOTES 
By HUBERT D. HENRY 
secretary, J r Ba onference 
Fe \1 N 4 e ina nts to la yn 
' i l mad if ) ni ) ry ice t 
ould do } s oO ( B. Ris hairman ol 
Dp ind full a ) \m in Ba \ssociation Post-Wa sto 
' ) ) ) { 1 Cor t Charles B 
nairmen Tt its \ ) ) ‘ . hairmal! of the ( 
s given at the mid nittee on Economic Conditior KI 
ne he Executive Co ( 5 ind Jo D. Stecher, As vol 
" Februar Hh a \ S i th \ ical ) 
nmiutte lall ! B Asso 101 vere 7 i 
ind attended = th iO itionship o 
( nc nie ) ! ) t ? ym t y 


ynal Chairmar \ ) ined 
Coun were presel | , lohn § Howlane no 38s actin t10n With 
( irmatl Jol 1 | B ? »f Pro Retorm $ ( Robert 
i peer SS1Ul \ t iD ne x Directo Jo I Committe 
eutenal N I Budd I I V1 Associa Students 


h the 7 


S! Circu ) ) thy D Tvi Wil ion of th 
miiit rvi in Wa ae (;len1 R Winter Ch dire tation of 
‘ nabl to I (, le tina ) ) dis i nto 
R. Winters, of Ann A [ yf part VII of sul Ss 
an associate director of Pro ssed plans for getting part VI complish 
Retor1 Studies, wa to I the first five parts completed ill 
Counc to ft tn ! ) l ( il Ir dis 18S \ of tn 
Sixth Circui Vil \ istrative Pro Ka 
Miss Daphne Rob ! orn Associatiol Presid I i 
the Wa Readjustment ( I rthu Vanderb nt »I 
was present ind ive irt 
repo She reported 1 etion of all part Co 
h sie sf assis stim ine 
( retul n ) if n 1o i 1 
bem cond t L'nited §S iple 
varlo i issocla iM »f the Co d 
pres 11SO Coo l Ir I 
heir ion I B \ ion, 1 | 
ia \ ! tt 
, yndent 
mittee will mak \ i (re I 
ill associations 110 iI WI ) 
mad ’ \f T vy Int \m | ( 
IR r Bar n Xp l it 
( . | D pOTESS su ) il 
I Inter-An i y! 
} Assoc Mexico City »y George 
\ S Ma Junior Bar member » Mun 
t ‘ res innlt Sts ) 
Li 1 th ing 


nit id 
ol DD th 
I 1} I} 
) reat to 
ork iSSI 
that tl 
vledge ol 
\ — . 
K la went 
the compen 
ie tot mie 
Hili i i 
hen I 
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NOTICE BY THE BOARD OF ELECTIONS 


Vine t 5 I innual meeting of the Junior 
ntoxication as Bar Conference will be held in Chi 
oceedings and la igo on September 10, I! and 12 
ses The council will meet on the 9th 
committee also " ind the new council after the final 
ourt contere! I \ i session of the Conference on the 12tl 
planned for Co Sout wr 13th. At the annual meeting, the 
lina: Cheven1 \\ ind inior Bar Conference will partici 
yenix, Arizona. J n a joint trafhc court progran 
ec j ) nt it] the Sections of Judicial \d 
ocia,on March7 a ( nistration and Criminal Lay 
unghnal Alabama [ h 10 
y additional conferet | Tax Notes 
planned in May a1 Continued from page 24) 
rhe council appro ' aveien It seems somewhat anomolous that 
very member of Co , in expense incurred in connection 
red to do ev = wil in income tax should be in 
sufhciently related to income to w 


cd duction 


nen the ight to vo no 

yn or position oO el Testamentary Gift of Option to 
| be represented ficial Purchase Stock 

ion of the Conl Under his father’s will, the tax 


NOTICE BY THE BOARD OF 


J alance of the term indicated 
UE to the a I I board ol 
( Delaware 1946 Annual Meeting 
yovernors in setting t ening . 
\fontana 1945 Annual Meeting 
f ( ynal 7 tings " 
of the 1944 Annu Ing as South Carolina 1945 Annual Meeting 
tember 11, the tin filing lex 1945 Annual Meeting 
inating petitions tor 5 Del Forms tor nominating petitions 
5s tO be e1ected : , een for the three vear term, and separate 
oe oe 1 : ‘ 
nded to and inclu Apr 14 forms tor nomunating petitions to 
Ihe original dea ite ol fill vacancies, may be obtained from 
ch 16 had been fix ym the the headquarters of the American 
rads stateme! \nnua Bar Association, 1140 North Dea 
ting would be hel irlie orn Street, Chicago. In order to be 
\ugust 14 } lO }UTIS mel nominating petitions must 
tions will elect Sta DD ites 1! actually be received at the Head 
for a thr €a ruarters before 5:00 P. M. on \pril 
_ N 1944 
fort . ; 
Attention is called to Section 5 
‘ \rticle V, of the Constitution, which 
isa 5 
HUCK Y Not less than one hundred and fifty 
fassacnus ‘ before the opening of the annua 
lissour Cal eting in each year, twenty-five o1 
isa Mexico . re members of the Association in 
N t Caroli Od tanding and accredited to a 
States of Kansas Kentucky‘ State wv the territorial group) from 
ilso elect delega ican wl a State Delegate is to be elected 
it year, may e with the Board 
expiring at tl 1 ent i eal nav fil a { be ir¢ 
: ; : Elections, constituted as herein 
Lhe 1944 Annua M til Th , 
{ter provided 1 signed petition 
{ ST 4 Ss , " 
wil tates ; . ich may be in parts), nominating 
legate to fill vacan tne nadidate for the ofhce otf State 
1944 Vi 


payer Was Piven an option Lo pul 
chase certain shares of stock trom the 
testamentary trustees at considerably 
below market value at the time of 
the purchase. The taxpavel ez 
ercised the option in Novembe1 
1940, and in December of that vear 
sold the shares at a price greatly in 


xcess of the amount which he had 


paid to the trustees. In /. Gi 
Mack, 3 T.C. No. 48, it was held that 
the basis for the determination ol 
the gain upon the sale is the amount 
ictually paid by the taxpaver to the 
testamentary trustees for the stock 
Ihe argument to the contrary, set 
forth in the dissenting opinion is that 
the option itself had a value which 
should be added to the basis as the 
taxpayer not only paid cash but also 
gave up the option to acquire the 


STO k 


ELECTIONS 


Delegate for and from such State 


1 teritorial group). 

Unless the person signing the pet 
tion is actually a member of the 
American Bar Association in eood 
standing, his signature will not be 
counted. A member who is in de 
fault in the payment of dues for six 
months is not a member in good 
standing. Each nominating petition 
must be accompanied by a typewrit 
en list of the names and addresses 
of the signers as they appear upon 


the petition 


Additional signatures received 
ifter a petition has been published 
in the AMERICAN BAR ASSOCIATION 
JOURNAL will not be printed. Special 
notice is hereby given that no mort 
than fifty names of signers to any 
petition will be published 

Ballots will be mailed on May 5 
1944, to the members in good stand 
ng accredited to the jurisdictions 
named above 
BOARD OF ELECTIONS 

Epwarp T. FAIRCHILD, C/ratrman 

WiLt1AM P. MACCRACKEN, JR 


J_AURENT K. VARNUM 








NOMINATING PETITIONS 


California \ \ ) h IK t 

/ } F S |) in ) R. La ) rt 
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M D EP 1 B Ma H 
S HH i B. | I Jia | ( \\ \ | ] 
Sta ( O. H ( H ey Ra I MI. Vant s 

Cor W. M. ¢ ( 3) ae I Ana Lo R. ( 
\ M. K ( I | B ~D Foie 

R \ | \. B OM | R 

Nic P} ( ( 1) \\ sed ns per Ga ind fa HH I 
Ri ( H. Sid b ( 

\l vm? \\ } \ b ; \ | | \ 
K ¢ 7 = \ W.A ( 
, Pa y | es I 5 
ft Le \ 
\ \I Bot 
\I a. 4 
; \ \ ( 
San! | H bb I 
\ D> p 
Oal ) I 2 B 
\ ( i | H Hag ( | ( \\ bb I 

Mr. \\ \\ ex William H. Do B. 1.1 Ss. | 

sia H. An (; ( 5 Sa 

M ( H: B S 1]. M O ) 

R I i. 4 
Dow! eae \ I 
| 
Ma lull, | ( > ' 
G Sacral | cee coe M W. E. S$ 
( | (; \ Ro HH << | P 
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NOMINATING PETITIONS 


New Mexico Mir. H. G. Connor, Jr., of Wilson 
1 M A. S O \\ Board Elections ind 
inn, Li ' oe a Te \fessrs. Irving E. Carlyle, H. Brve 
R. Farnum, VW ’ 4 n Contest of Senta Be. fo Parker, Fred S. Hutchins, R. G 
H. G ( S F é Senne Dickey fet a0 Stockton, B. S. Womble, G. H. Hast 
H Bb. | 5 A ee te, eee nes, W. Bryan Booe, H. G. Hudson 
H re ry ae ee i &k. « Vaughn, of Winston 
. at the adjournment of tl "7 
WS 
7 44 Annual Meeting North Dakota 
fessrs. Pearce C. Rodey, Don I ] oe oe ee eee 
1) n, Merritt W. Oldaker, W. A ' ; 
( : Phe undersigned hereby nominat 
[ess I kK | C. M. Botts, Fred £. Wlsor Herbert G. Nilles, of Fargo, for the 
> ee Mechem \. A Mct cor thee of State Delegate for and from 
Bo | | L.. Dailey, and E. C. Iden, of pings ee 
State of North Dakota, to b 
irD HOD | — . cted in 1944 for a three-year tern 
\. kK. Montgomery, Jolin ¢ beginning at the idjournment of 
| n 2 David W. Carmody, Josep! 1944 Annual Meeting 
, ) M. Montoya, Albert Gonzales, Can Messrs. Geo. F. Shafer, Edward B 
: N - 2 vert, E. R. Wright, J. O. Set Cox, Clyde L. Young, and W. I 
Vv ' 1) kK. Sadler, Howard L. Bickl Nuessle. of Bismarck 
Ila I.. Bigbee, Edward P. Cha Messrs. Mack \ lravnot nd 
cK. A Mi. A. Otero, | Romeo ¢ ning \Miver R. Shark, of Devils Lak« 
krancis C. Wilson, and Pa Messrs. George A. Soule, H. ( 
‘ ) \. I \ f Santa ke Young, Neal E. Williams, FE. T. Con 
i Jos my, Franklin J. Van Osdel, H. G 
a. 3 North Carolina Fuller, I U. Stambaugh, A. W 
RB Fl Cupler, A. R. Bergesen, and Miss 
Montana dersigned hereby nominat Beatrice A. McMichael, of Fargo 
Winslow. of Rock Messrs. Harrison A. Bronson 
1 o a the ofire of State Th Charles J. Murphy, T. A. Toner, ¢ 
\\ 1 from the State of Nort IF. Peterson, Harold Shaft, O. B 
fc ( . be elected in 1944 fo Burtness, Thomas L. Degnan, and 
Con ir term beginning at t Olaf H. Thormodsgard, of Grand 
O44 ' , dyjo nt of the 1944 Anm Forks 
; Messrs. Robert H. Bosard, Gaius § 
Q \ . CW. Tillett. C. H. Go \Wooledge, L. J. Palda, jr., and O. B 
H . H. B. Campbell, C. A. Cochran, H. "!tis*a6- of Mines ana | 
1 a ' Do EE Re Messrs. Roy A. Ployhar and Wi 
) Lit [.. Paulson, of Valley City 
‘ e GW McA. ( i ind Miss Carrie | 
S R. | cl Cl om Tennessee 
\ ( l C. R. Wharton, D. E. Hud ] Board of Elect 
, K neth M Brim, | P M Phe unde rsigned hereby nominate 
Clifford Frazier, Wm. M John T. Shea, of Memphis, for tl 
J. VI rm Yo | Chas. A. Hines, of Gr office of State Delegate for and from 
D. M.k ' t] State of Tennessee, to be elect 
\ D Willis Smith, Oscar Lea¢ in 1944 for a three-year term begit 
D. ¢ ’ : |. S. Brassheld, P. H. Wilson, Robert ning at the adjournment of the 19 
Fei | R k. H. E. Powers, Alexander B Annual Meeting 
butt \ Murray Allen ’ \\ Messrs. Lavens M. Thomas, Au 
i. Wt I. O. Brady, Charles H brev F. Folts, Joe V. Williams, Bar 
B. Ke ( \ Carro Weathers, Banks tow Strang, John S. Carriger, C. W 
B ( \ |, J. Crawford Biggs, James K. Meacham, John C. Goins, and (¢ 
$s \l ( Ca H. Po nd J. L. Emanuel, o G. Milligan, of Chattanooga 
- Ss ( Messrs. Harley G. Fowler, S. I 
». MN [ |. P. Bunn, kK. D. Bat Fowler, Chas. H. Smith, J. A. Fowle 
HY S. Spru of Rocky Mo R. R. Kramer, H. T. Poo J. \\ 





NM 


Sullivan, fi W. Ege Lesli 
Bass, D. C. Webb, John W. ¢ 
Charles D. Snepp, R. M. Mcé 
and Frank Mont Kt 
ville; 

Messrs. John L. Ex H S 


ton, Hillsman Tavlor, ¢ NI. I 
Jesse M. Vineyard, Ma 7 

W. Percy McDonald. S« | 
Cooper Tun | I P:R 
ell, John W Vp] \\ \f 
Hall, Blanchar Ss I } 


Glankler 
Ino 
and Earl 
Mescrs C 
William Walle 
I J. Walsh, Cecil Si | 
Hooker, F. A 
Stockell, ol 


Phi 
WI 


Kit 


Little 













XPERT HELP — NOW 
and All Year Through: 


Montgomery’s 
FEDERAL TAXES ON 
CORPORATIONS 1943-44 














N° other reference gives you s 
ntensive mostert handling 
to This p-to-the 


corporation 





minute manual! helps yo determine 
compony'’s tox position ond stroteay 
gives you leads on specif problems 
helps you dout check your con 
sions against rience of o notion 
ally known with stoff 
ssociates exceptionally aualified 
egul and accounting practice 


2,200 poges pocked with t fact 
nterpretations 


ond principles culled from thousands 
of cerporation tax cases, rulings, decisions; overe 

picture to enable you to view tax status from eve 

engie and or e orrect minimum. Twe-book 

unit $1 5 


Examine a copy-—write now to: 


THE RONALD PRESS COMPANY 
15 East 26th Street New York 10, N. Y. 





To Save Your Time In Grasping 
FEDERAL AGENCY LAW 


Out of the scores of rulings, 
directives, orders which pour 
forth from Washington 
week, Law Week's 
carefully select for you thos 
of vital, legal interest—<« 

dense them to save your tim 
headnote them for quick ref 
ence—speed them to you in 
time to prevent oversights. 


Write Dept. V 
UNITED STATES LAW WEEK 
2201 M St.. N.W W ast t D. ¢ 














NOMINATING PETITIONS 


Texas 
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l eagarde Andre 
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sim 
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Cr 
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P. Burn 


(5,0 


Bobbitt 


I lke Robert | 
O itanilla, We N 
I ard |. Van 
Vermont 
] B 
] unders ened het 
) ( Dav f B 
fhcee of State D al 
State rf Ver I , 
944 for a thr il 
at the adjourn 
Annual M ng 
Messrs. Gels |. M 
William Sco ~ Bar 
Messrs. Albert IT. Bo 
Bolles, Geo. H. T! 


Messrs. Os 
Chase, Frank | 
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lessrs. J. Randall ¢ ) 
Barton P G > to 
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II] Easley | 
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Sackett, ]1 


mund Schaefer 


¥ 
munds, Wm. Rosenberger | I 
G. Davidson, Jr., W Mundy Jan 
] Marshall Frost, and Ja R. Cask ol 
tf Lynchburg 

Messrs. Robt. B. 7] 5 
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derick H. Cole 


Messrs. | R 
Wirt P. Marks, Jr., George D. Gi 
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BAR ASSOCIATION NEWS 


Wisconsin Henry V. Kane, Chas. B. Quarles F ; 
the Board of f [ Louis A Lecher, John ae Best, John | 
Phe undersigned h by nominat ( Warner, Edgar L. Wood, Jack Ly kh Ts 
vert B. Houghton, of M iuk son M. Bruce, Richard H. ‘Tyrrell POPEr Y 10AC1S 
the office of State D te fo Herman | Friedrich, George D ly rs 
{1 from the State of W msin, to Spohn, Bernard V. Brady, William Ui hel 
elected in 1944 for vear Doll, J. H. Wendel, Malcolm Whyte, be Clp).. 
beginning at the adjournment Ralph M. Hoyt, Leo Federer, R. ¢ 
the 1944 Annual Me Minahan, Paul R. Newcomb, J. G 
Messrs. Carl B. Rix, G H Hardgrove Leon | Foley, A. W. aa 
rN 
rt Ji : Giftord Alt, G. R Hofl Fairchild Theodore > Bolliger, i ~> e 
in, E. Harold Hallows, Perry ] Harvey R. Habeck, Leon B. Lam IONS yin if" —~ 
i wage ang—é 
irns, G. Carl Kuelthau, Reginald from, Dale Shockley, and Frederic { . gse ” 


Kenney, Howard R Johnson Sammond, of Milwaukee 


BAR ASSOCIATION NEWS 


Rhode Island 


Bar Association 


[ th innual 1 of tl 
A riod Island Bar \ssociation, 


PUTAS ur se 
> 




















! Octob | ) 2 y 
B the AMERICAN 
, ) i 
O offi Company 
( ice, firs ] SCP CONSULTANTS I PROPERTY ECONOMICS 
:. <4 & os ) ae 
ee 7 PRUDENCE DEMAND? - 
P. Quim this tax-planning help® 
James L. 7 Montgomery’s 
of th ; FEDERAL TAXES ON 
| 1A ESTATES, TRUSTS 
, Bernard B. A S & GIFTS 1943-44 
rd } |’ you are an estate attorney, trust officer 
tox accountant, or property owner today 
os never before you need Montgomery's protective 
CHARLES E. GURNEY SenEREINS Gueanee 


Bosed on yeors of varied professional experience 
this up-to-date reference tells you what may and may 
not be done to ease taxes, what con be accomplished 
t ntelligent estate planning, how to hondle specific 

. estate matters with an eye on tax ongles 
Maine State You have help on your problems now and a yeor 
through. On any legal or accounting question, effects 
of federa ncome tox, gift tax and estate tax are 


Bar Association coordinoted, and methods of arriving at $7.50 


dent, Maine State Bar Association 


























orrect minimums shown Price 
E to wartime conditions, th Examine a copy—write now to: 
Maine State Bar Association will 7 ER3 yas TI 
{1 no annual meeting for 1944 15 East 26th Street New York 10, N.Y. 
. ar t Fi h SSC l on . . 
—— oe a eo May we ask your cooperation in men- 
t the January 1915 meeting | tioning the Journal when inquiries or 
s E. Gurney, of Portland orders are sent to our advertisers? 
HERBERT J. WALTER 
Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 
: George B. Walter, Associate CENtral 5186 
FRED B. PERKINS “Thirty Years Experience 
dent, Rhode Island Bc ociatio 
RIL, 1944 VoL. 30 95] 


i 








CLASSIFIED 





RATES 


ents per word for each insertion; minimum charge $1.20 payable in advance 








BOOKS BOOKS POSITIONS WANTED 


COURT REPORTERS 


HANDWRITING EXPERTS 


O STAMP COLLECTIONS 
STAMI | : ROBES 


RESEARCH 


MISCELLANEOUS 
HAM MERMII LETTERHI 
i , i 











The American Bar Association Journal takes pleasure in offering to its readers 
a new and revised edition of 


Reginald Heber Smith 
This attractive pamphlet describes a system of law office organization 
which, Mr. Smith says, ‘has been in actual operation for twenty years and 
has worked reasonably well.” He lists the following benefits: “(1) The elimi 
nation of waste has saved thousands of dollars, and a dollar saved is a dollar 
of added income. (2) The attorneys have been able to produce the best work 
of which they were inherently capable. (3) Morale and esprit de corps have 
been kept at a high pitch because the men believe the rules of the system are 
fair; indeed they have made the rules themselves. (4) That nightmare of part 
nerships—how to divide the profits justly among the partners—has been 
dispelled. That problem has always tended to be a disruptive force in partner 
ship life; but no partner has ever left us to join any other firm. (5) Cost Control 
has enabled us to handle at a moderate profit a great many small cases which 
otherwise we should have handled at a loss or perhaps not at all. (6) We have 
been enabled to grow from a small group of men to a somewhat larger group 
An appendix of forms is included. 


Price 50c 


American Bar Association Journal 
1140 North Dearborn Street — Chicago, Dlinois 
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WAR BONDS to Have and to Hol 





If you are interested in 


CORPORATIONS 


Always consult Corpus Juris Secundum 








THE AMERICAN LAW BOOK COMPANY 
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